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THIS CONTRACT is made this <date> 2016 (the “Effective Date”) by and between:

SURFnet B.V. whose registered offices are at Moreelsepark 48, 3511 EP, Utrecht, The Netherlands (hereinafter referred to as “SURFnet”); 

and

<Name Partner>, whose registered offices are at <address>, <postal code> <city>, <country> (hereinafter referred to as “Partner”); 

individually referred to as “Party” and collectively as “Parties”.

WHEREAS

· SURFnet operates and innovates the national research and education network in the Netherlands, serving approximately 190 institutions and 1 million users in higher education and research;
· SURFnet ensures that researchers, teachers, and students can work together simply and effectively with the aid of ICT. It therefore promotes, develops, and operates a trusted, connecting ICT infrastructure that facilitates optimum use of the possibilities offered by ICT. SURFnet puts in a sustained effort to continuously improve the ICT infrastructure and to develop new applications and services for its users. Hence, it is the driving force behind ICT-based innovation in higher education and research in the Netherlands;
· SURFnet has executed several multiyear innovation projects in the past, funded by the connected institutions, industry partners, and the Dutch government. Each project resulted in a new generation of the SURFnet network;
· The SURFnet7-network is the latest SURFnet-network generation. It delivers point to point and internet access bandwidth up to 100 Gbit/s;
· SURFnet intends to implement SURFnet8 as a successor to the current SURFnet7 network and has issued a Tender Procedure for the SURFnet8 Photonic Layer as described in the Tender document: “SURFnet8 Photonic Layer Tender”;
· SURFnet is searching for a Partner that can provide a solution for the SURFnet8 photonic layer. This Tender aims to renew the bandwidth providing photonic transport network, which is used for SURFnet’s domestic services and potentially the Cross Border Fiber (CBF) systems and as such the Tender Procedures aims to award a Contract to Partner that can provide the requested hardware, software and support as described in the Request for Proposals.
· Partner has submitted a Proposal to SURFnet in which the Partner confirmed to be willing and able to meet SURFnet’s requirements for the photonic layer as stated in the Request for Proposals;  
· The scope of this Contract is limited to SURFnet's photonic layer at the Effective Date and the expansions thereof as described in the Request for Proposals and in this Contract; 
· SURFnet has outsourced the management, operation and integration of the SURFnet network (e.g. monitoring, network operations, problem solving, design, configuration management, field services, warehousing) to a third party, referred to as “NOC/Integrator”;

· The performance of this Contract will require Partner to cooperate with the NOC/Integrator, which in its role as overall integrator will communicate with Partner on behalf of SURFnet for maintenance and repair issues;

· Partner realises that the involvement of the NOC/Integrator does not affect Partner's own responsibility in performing the Contract in a professional way and in providing SURFnet (or NOC/Integrator on behalf of SURFnet) with relevant advice;
· This Contract sets out the terms and conditions under which SURFnet will purchase and Partner will provide the Services under this Contract. 
NOW IT IS HEREBY AGREED BY THE PARTIES AS FOLLOWS:

1. DEFINITIONS AND INTERPRETATION

The following expressions shall have the meanings hereby respectively assigned to them:

“Acceptance” means that Equipment and/or Software is accepted by SURFnet (for integration into the SURFnet8 network as part of the photonic layer) according to the procedure specified in this Contract.
“Addendum (or Addenda) means any addendum to this Contract as specified in this Contract or amendment thereto. Any Addendum to this Contract will form an integral part of this Contract. 

“Affiliate” means any affiliate subsidiary or parent company of a Party, or any company or corporation effectively controlled directly or indirectly by such parent company either through the ownership or control of shares or other securities in such corporation or company or otherwise.

“Contract” means this document including all Addenda thereto, which will act as the governing terms and conditions for the supply of Services by Partner such as the supply of Equipment, Software and licenses, layer 0 and layer 1 control plane functionality, training, a migration scenario, M&S, installation and de-installation procedures for Equipment and Software and delivery and set-up of a testbed by Partner, as further described in this Contract and the Request for Proposals.
“Amendment” means the document by which changes to this Contract are effected.

“Consortium of Partners” means a group of Partners made up of more than one Partner working together for a particular purpose.

“Partner” means any natural person, legal entity or public body that has been awarded this Contract.

“Defaulting Member” shall have the meaning ascribed to it in clause 3.5 of this Contract.
“Defect” means any error or other deficiency as a result of which a Service is unsuitable for or not in conformity with its Intended Use.

“Documentation” means each description of a Service and its characteristics whether or not specifically destined for the installation, implementation, use, management and/or maintenance thereof. 
“Effective Date” means that date on which this Contract becomes effective by signature of both Parties.

“Equipment” means all equipment, hardware and firmware purchased under this Contract and supplied by the Partner for incorporation into the SURFnet8 network as part of the photonic  layer.
“ Intellectual Property Rights”  means all rights relating to any copyright (auteursrecht), patent

(octrooi) patent application, trade name (handelsnaam), trademark (merk), database

(databank), plantbreeder’s rights (kwekersrecht), designs and models (teken- en modellen),

utility models, chips, topography of semiconductor products (“topografie van

halfgeleiderprodukten”), neighboring right (naburig recht), including applications for

registration of any of them under the laws of the Netherlands and any similar or equivalent

forms under any law or jurisdiction;

"Intended Use" means the intended use by SURFnet of a Service as was known or should reasonably have been known to Partner based on the Specifications and/or the information referred to in the relevant Purchase Order at the time it was issued, all such to the extent that such use is not explicitly excluded or restricted in a Purchase Order. 
“Major Fault” means any error or other deficiency as a result of which a Service/Equipment/Software is unsuitable for or not in conformity with its Intended Use. 
“Manufacturer” means the producer of the Equipment and/or Software.

“New Release” means a major Software upgrade issued by the Partner or the Partner’s superior licensor, which includes new functionality/features and/or modifications, improvements and amendments to/of the Software.

“NOC/Integrator” means a third party separately contracted by SURFnet that is responsible for the management, operation and integration of the SURFnet network (e.g. monitoring, network operations, problem solving, design, configuration management, field services and warehousing), notwithstanding Partner's obligations under this Contract.
“M&S”  or “Maintenance and Support” means the maintenance and support of Equipment and/or Software which M&S  shall be provided by Partner as of the Effective Date and shall be in accordance with at least the minimum requirements as stated in the Request for Proposals and relevant annex thereto and further elaborated within the SLA. 
“Purchase Order or Order ” means an order issued by SURFnet and accepted by the Partner under this Contract, which constitutes a binding agreement between SURFnet and Partner in respect of the subject matter thereof. 

“Proposal” means the proposal submitted by Partner during the bidding phase of the Tender Procedure. 

“Request for Proposals” means the invitation to Tenderers to submit a proposal for the awarding of the Contract to supply SURFnet with the Services as described in the Request for Proposals. 
“Services” means any activity carried out by Partner under this Contract. Services may include but are not limited to the supply of Equipment and/or Software, Maintenance and Support, training, (network) design services etc.
“SLA” means Service Level Agreement.

“Software” means the set of machine-readable instructions for the control and operation of the Equipment.

"Specification(s)" means the requirements for Services as to the objective, intended purpose and desired characteristics, including but not limited to technical and functional requirements.

“SURFnet network” means the entire network, consisting of the photonic and service layers, including NetherLight and the testbed(s), as it existed at the moment this Contract enters into force, and the additions to this network during the execution of the Contract.
“Tender Procedure” means the Tender Procedure to procure a Partner for the supply of Services

for the SURFnet8 photonic layer. 
2. SCOPE

2.1 The scope of the Contract for delivering the SURFnet8 photonic layer consists of:
2.1.1 Hardware, i.e. the physical equipment including installation related materials;

2.1.2 Software and licenses (including software interfaces (APIs)) for planning, performance monitoring, troubleshooting, fault detection, provisioning, security and accounting, automation, and programmability;

2.1.3 Layer 0 and layer 1 control plane functionality;

2.1.4 Training and periodic training sessions for current staff and staff to be hired in the future, and external personnel;

2.1.5 A migration scenario from SURFnet’s existing Ciena CPL and DWDM layer to a new solution. This may include design activities, field service support and the provision of temporary hardware;

2.1.6 Maintenance and Support (M&S). For the avoidance of doubt: SURFnet will stock its own spares;

2.1.7 Installation and de-installation procedures for Equipment and Software; 

2.1.8 Delivery and setup of a test bed;
2.1.9 Implementation support.

2.1.10 All other obligations, which are assigned to Partner in this Contract.
2.2 Any general terms and conditions of Partner are explicitly excluded.

2.3 Changes to this Contract or the Addenda thereto are only valid if mutually agreed in writing between SURFnet and Partner by means of an Amendment.

2.4 In the event of conflict between the provisions of this Contract and/or the Addenda hereto, the following descending order of precedence applies:

1. Amendments to this Contract (Amendments of a later date will take precedence over Amendments of an earlier date);

2. This Contract;

3. Pricelist (Addendum A)

4. Service Level Contract (SLA – Addendum B);

5. Clarifications to the “SURFnet8 Photonic Layer Tender Request for Proposals” (Addendum C);
6. “SURFnet8 Photonic Layer Tender Request for Proposals”(Addendum D);

7. Proposal of Partner to SURFnet (Addendum E).
3. CONSORTIUM OF PARTNERS

In case this Contract is awarded to and performed by a Consortium of Partners, the following provisions apply.

3.5 General

If a Consortium of Partners executes this Contract the word ‘Partner ‘in all other clauses than this clause 3 is to be read as ‘Consortium of Partners’.

3.6 Division of activities / liability

A Consortium of Partners is entitled to mutually agree upon a division of activities and obligations to be performed under this Contract. Such division however is without prejudice of each individual Partner’s joint and several liability towards SURFnet for the whole Service of the Contract and therefore (to the extent as mentioned in clause 20 of this Contract) for any damages arising in connection with both their own and the other Partners’ obligations under this Contract.

3.7 Overall responsibility

Without prejudice to clause 3.2 the Consortium of Partners will select one (1) Partner which at all times will be the first operationally responsible member of the Consortium of Partners for the correct and timely Service of this entire Contract. Therefore, SURFnet is at all times entitled to call upon this Partner as its single operational point of contact for the obligations of this Contract, even if it concerns an obligation explicitly assigned to one of the other Partners.

For the sake of clarity, in case SURFnet decides to call upon the Partner selected as mentioned above because an obligation is or has not been met in accordance with this Contract, this Partner is responsible for remedying the breach either by doing so himself or by making the other Partner(s) do so.

3.8 Invoicing and payment

In case of a Consortium of Partners each Partner will issue invoices to SURFnet for the service they provided under this Contract. The sum of all separate invoices will never be more than the amount that the Consortium of Partners as a whole is entitled to invoice to SURFnet. The Partner which functions as SURFnet's single operational point of contact will guard this by signing all invoices before they are sent to SURFnet. 

3.9 Breach by a member of the Consortium of Partners

In case a member of the Consortium of Partners (the ”Defaulting Member”) finds itself in any of the situations as described in clauses 17.2 (Termination for breach), 17.3 (Termination for other reasons) and 17.4 (Termination for Force Majeure) and the other member(s) at first request of SURFnet and to the satisfaction of SURFnet, is (are) able to demonstrate that it (they) is (are) willing and able to comply with the responsibilities of the Defaulting Member, SURFnet will terminate the Contract in respect to the Defaulting Member only and continue the Contract with the remaining member(s) of the Consortium of Partners, unless agreed otherwise.

3.10 Introduction new member(s)

If the non-Defaulting Member(s) is (are) not able to perform its (their) obligations under this Contract on its (their) own, such to be solely decided by SURFnet, SURFnet can grant the non-Defaulting Member(s) the right to propose a new member to perform part of the Services under this Contract. The effectuation of this proposal is subject to the written approval of SURFnet. SURFnet is entitled to set additional conditions before granting its permission. In any way the new member should fully comply with the requirements specified in the Request for Proposals.

In case SURFnet decides not to grant the right to introduce a new member or its permission to the non-Defaulting Member(s) to introduce the suggested new member, SURFnet is entitled to terminate the Contract in accordance with chapter 17. A further notification granting the remaining member(s) of the Consortium of Partners a fourteen (14) days period to cure any failures as mentioned in clause 17.2 (termination for breach) is not required anymore.

3.11 Authorization

In case of a Consortium of Partners, all Partners will have to sign this Contract.

4. SUBCONTRACTING

4.12 In case a Partner wants to use (a) subcontractor(s) to execute (part of) this Contract, including but not limited to the deployment of external personnel, Partner needs to obtain prior written approval of SURFnet, which approval will not be unreasonably withheld. SURFnet is entitled to set additional conditions to its permission. Notwithstanding the approval of SURFnet, Partner will at all times be fully responsible for the fulfilment of its obligations under this Contract.

4.13 All obligations connected to the deployment of external personnel by Partner, including but not limited to obligations arising from tax and social (security) legislation, will be the responsibility of Partner. Partner will hold SURFnet harmless for any claims in this respect.

5. PARTIES OBLIGATIONS

5.14 General:
5.14.1 The obligations of SURFnet and Partner are specified in this Contract and the Addenda thereto.

5.14.2 Parties will discuss which standard applies to the performance of the obligations under this Contract, if at any time this Contract and the Addenda thereto appear to lack an answer thereto. Until Parties have agreed to a specific standard, the generally accepted industry standards and practices apply.

5.15 Obligations of the Partner
5.15.1 General
Partner’s obligations at least include the following:

· Provided that Partner itself is not the Manufacturer of the Equipment and/or the Software, Partner is obliged to have and maintain the necessary agreements with the Manufacturer of the Equipment and/or Software, entitling Partner to deliver, repair and support the Equipment and/or Software to SURFnet as specified in this Contract.

· Throughout the term of the Contract Partner is responsible for providing to SURFnet each then current New Release of the Software that Partner or Partner’s superior licensor offers to its customers, contingent on SURFnet purchasing Maintenance and Support services (M&S) for the relevant Equipment at that time.

· Partner will support direct interaction between SURFnet and the Manufacturer of the Equipment, Software, the existing equipment and existing software to enable SURFnet to assess and apply new technology possibilities of the Equipment, Software, the existing equipment and existing software.

· Partner guarantees that it will be able to support new features, beta releases and new Equipment and/or Software.
· Partner must advise, both on request and independently and proactively, on new Equipment, new Software and new features, security advisories, end of sale and end of life matters, new developments and/or fixes, patches. Therefore, Partner will inform SURFnet at least every three months. 
5.15.2 SLA

Within six (6) weeks of the Effective Date Parties will enter into a final SLA which they will attach to this Contract as Addendum B. Basis for the final SLA as aforesaid will be the draft SLA Partner has submitted with its Proposal provided however that this draft SLA shall at least include the aspects and requirements as specified in the (relevant Annex to the) Request for Proposals. In case Parties have not agreed to a final SLA within the aforementioned period, then SURFnet is entitled to unilaterally determine an appropriate final SLA taking into account the aspects and requirements of the Request of Proposal.
6. ORDERING PROCESS

6.16 SURFnet shall issue Purchase Orders to Partner in accordance with the terms of this Contract. These Purchase Orders shall be signed by a duly authorized representative of SURFnet and shall be sent to Partner by letter, fax or e-mail.

6.17 Unless otherwise agreed in writing by Parties, each Purchase Order issued by SURFnet shall:
a) Refer to this Contract
b) Include -as a minimum- details of:

· The Services and/or Equipment and/or Software to be provided by Partner.

· Relevant prices from the price list (Addendum A) and if applicable: the applicable discount.

· In case of Equipment and/or Software: 

· Quantity of each item do be delivered;

· Site address (es) to which the Equipment and/or Software has to be delivered to.

· The requested delivery time.

· The SURFnet Purchase Order Number.
· Any other information, which reasonably may be required by Partner.

6.18 Partner shall accept and confirm acceptance of Purchase Orders issued in accordance with the terms of this Contract within five (5) working days after receipt of the Purchase Order by Partner. The confirmation of a Purchase Order will contain the estimated delivery date. 
6.19 Each Purchase Order accepted under this Contract constitutes an individually binding agreement between SURFnet and Partner in respect of the subject matter thereof, which will be subject to the terms of this Contract, unless specifically agreed otherwise.

7. DELIVERY, TITLE AND RISK

7.20 All Equipment delivered under this Contract must be new and unused, unless explicitly agreed otherwise with SURFnet.

7.21 The delivery condition for Equipment and/or Software is delivered Duty Paid (DDP) to the named address within the EU, in accordance with the INCOTERMS 2010 (published by the International Chamber of Commerce).

7.22 Loss or damage to Partner’s or Partner’s sub-contractor's test equipment, whilst held in secure storage on site of SURFnet’s customers, SURFnet’s other premises or NOC/Integrator, shall be the responsibility of SURFnet. SURFnet shall maintain adequate insurance with a reputable insurer to fulfil its obligations under this clause.

7.23 Risk for loss or damage of Equipment to be repaired will pass on to Partner at the moment it collects the Equipment. Partner shall maintain adequate insurance with a reputable insurer to fulfil its obligations under this clause. 

7.24 The risk of delivered Equipment and/or Software will pass to SURFnet upon signed delivery of the Equipment and/or Software to the destination specified in the Purchase Order. The ownership of the Equipment and/or Software will pass to SURFnet on full payment of the agreed purchase price on the Purchase Order.

8. PRICES

8.25 General

All relevant prices for the Services provided by Partner are mentioned in Addendum A. If Addendum A does not mention a specific price for a Service and that Service is mentioned in this Contract or any of the Addenda to this Contract, the price for that Service shall be deemed to be included in the prices which are mentioned in Addendum A.  Prices for any Services additional to the Services as those mentioned in this Contract or any of the Addenda to this Contract, shall be determined by Parties mutually and shall be laid down in the relevant Purchase Order. 
8.25.1 All Prices are: 
· In Euro’s;

· Exclusive of Value Added Tax, but including any other fees, taxes and levies;
· fixed for recurring and non-recurring fees unless explicitly provided otherwise in this Contract or the relevant Purchase Order;
· Price increases, if agreed upon under this Contract, not applied in any quarter (see 8.3.3) or calendar year may not be applied retroactively.

8.26 Equipment and Software
8.26.1 The prices for Equipment and/or Software to be supplied by Partner are stated in the pricelist (Annex A). 
8.27 Maintenance and Support (M&S)
8.27.1 The costs for the Maintenance and Support are inclusive, which includes but is not limited to the costs of provision of advice and consultations, delivery costs, and all costs involved.

8.27.2 For the first year after Acceptance of a piece of Equipment and/or Software, the Partner shall not charge SURFnet any costs for M&S. Upon expiry of this period the prices offered for M&S in the Proposal will apply, subject to the provisions in clause 8.3.3. 
8.27.3 The costs for M&S will be decreased or increased proportionally due to removal or the addition of Equipment and/or Software to the photonic layer if such Equipment and/or Software is or was provided and maintained by the Partner, as of the Effective Date. Each quarter the Partner will provide SURFnet with an overview of such Equipment and/or Software.  Equipment and/or Software which is supplied by the Partner but which is not installed in the network and accepted by SURFnet (and as such is kept in stock by SURFnet or by a third party upon request of SURFnet), may not lead to an increase in the costs for M&S.  
9. Market conformity and Benchmark

9.28 Partner will provide the Services under this Contract against market conform prices”. SURFnet is entitled to undertake a benchmark by an external party ("Benchmarker") in relation to the prices of the Services by comparison with the same or similar Services provided by other top tier vendors, either for the whole Services or for any category thereof or any specific Service. The frequency of the benchmark is, if any, not more than once every year, with the exception of special circumstances, in such case, SURFnet reserves the right to undertake additional benchmark(s). SURFnet will not unreasonably undertake such additional benchmark(s).

The following conditions apply to a  benchmark:

a) SURFnet shall, in consultation with the Benchmarker and Partner, identify the relevant information, reports and data necessary to enable the Benchmarker to carry out its analysis. Partner shall provide such information, reports and data as it may have which may be reasonably required by the Benchmarker. Partner may also, at its discretion, provide the Benchmarker with Partner's confidential internal information. Without prejudice to the foregoing, the Benchmarker may use any other data provided by the Parties or commercially available;
b) Each Party shall promptly comply with all reasonable requirements of the Benchmarker relating to the benchmarking process;
c) The Benchmarker shall be a qualified third party;

d) SURFnet shall select the Benchmarker, however if Partner provides reasonable objections against the selected party then SURFnet shall select a different party;
e) The Benchmarker must agree by a non-disclosure agreement to protect all confidential data provided by the Parties prior to such information being provided;
f) The Benchmarker shall measure Partner's price against the mean of the relevant  comparators (including Partner) having taken into account the quality of the Services provided by these competitors to relevant and comparable customers;
g) Partner's prices shall always be part of the comparison and therefore be a part of the calculation. The outcome of the Benchmarker's measurement shall be discussed between the Parties. The Parties shall then agree on the actual percentage that Partner's costs deviate from the mean of the relevant comparators (including Partner);
h) SURFnet shall advance the costs of the Benchmarker;
i) Partner shall bear the costs of the Benchmarker pursuant to this clause if the percentage deviation agreed under subclause g) is more five percent  (10%) higher. In all other cases SURFnet shall bear the costs of the Benchmarker;
j) If the percentage deviation agreed under subclause g) is more than five percent (5%) higher then Partner shall lower its prices by the agreed percentage within three (3) months after. Such price adaptation shall be SURFnet's only remedy as a result of a benchmark;
k) Where the Contract of Parties is required under this clause, such Contract shall not be unreasonably withheld or delayed. The Benchmarker shall be allowed to exercise its professional judgement and discretion and the Parties shall defer to the conclusions of the Benchmarker unless a diligent and professional Benchmarker could not reasonably drawn such conclusion.

l) Upon request of Partner, SURFnet will provide, without withholding any information, a benchmark report and underlying document to a reputable audit firm appointed by SURFnet for verification purposes, the costs for this verification to be borne by Partner. SURFnet will share the results of the verification with Partner.
10. INVOICING AND PAYMENT

10.29 Partner will refer on all invoices to the relevant SURFnet Purchase Order number.

10.30 For Purchase Orders for delivery of Equipment and/or Software the following payment schedule will be applicable:

· 80% of the total invoice amount upon delivery of the Equipment and/or Software.

· 20% of the total amount after Acceptance of the Equipment and/or Software by or on behalf of SURFnet.

10.31 Upon expiry of the period as stated in article 8.3.2. Partner is entitled to  invoice the costs for the M&S at the end of each quarter. The invoice must include, and subtract from the charge, any refunds for example due to removed Equipment and/or Software (Article 8.3.3).
10.32 The costs for training sessions may be invoiced after each training session or after a series of related training sessions. 
10.33 SURFnet shall pay the invoices within 30 (thirty) days of the date of receipt thereof.

10.34 In the event SURFnet disputes any invoice -for example in case SURFnet is of the opinion that the Maintenance and Support or any other Services provided by Partner have not been provided in accordance with the terms of this Contract- SURFnet is entitled to defer payment of the disputed amount. In case of invoices paid in advance the next payment will be deferred with the disputed amount. Partner, however, is not entitled to suspend or end the Services or deliveries under this Contract provided that SURFnet notifies Partner by writing within thirty (30) days after receipt of the invoice about the reason of deferment. SURFnet shall not defer such disputed amounts any longer than as is reasonably necessary for SURFnet to verify the disputed invoice. SURFnet will strive to verify the disputed invoice within 30 days of receipt thereof. 
10.35 In the event that the Partner does not receive payment within 30 (thirty) days of receipt of an invoice in accordance with the terms of the Contract, then Partner without prejudice to any other rights or remedies that either Party may have under the Contract reserves the right to charge interest upon the outstanding sum(s) calculated daily commencing on the 31st day following presentation of the invoice at an annual rate equal to the legal interest. Partner is not entitled to charge interest in case late payment is due to SURFnet's right to defer payments under clause 10.6 of this Contract.

11. ACCEPTANCE

11.36 SURFnet will accept Equipment and/or Software when SURFnet is convinced it functions according to the manufacturers’ specifications. This will be subject to an acceptance procedure. Acceptance shall be signified by an Acceptance certificate to be issued by the Partner and signed by SURFnet, upon satisfactory completion of the Acceptance tests. SURFnet will not unreasonably refuse to sign an Acceptance certificate on account of minor omissions or defects, which do not materially affect the use of the Equipment and/or Software.  The Partner shall remedy any such minor omissions or Defects within a reasonable period. 
11.37 SURFnet needs to inform Partner in writing within fifteen (15) working days after receipt if the Equipment and/or Software and any other Services are not accepted and with the reasons why. If SURFnet fails to inform Partner within fifteen (15) working days that the Services are not accepted, SURFnet will pay the remaining twenty (20) percent of the total amount as mentioned in clause 10.2 of this Contract, without forfeiture of its rights including but not limited to SURFnet's right to (in case of any Equipment and/or Software) send the Equipment and/or Software back and reclaim the paid amount(s) and the right to have the Equipment and/or Software exchanged for free as part of the Maintenance and Support.

12. SPARE PARTS, REPLACEMENT PARTS AND END OF LIFE

12.38 For a period of five (5) years from the date of Acceptance of each Equipment item or for a period of at least 3 years after Partner notifies SURFnet that the Equipment becomes End of Life, Partner shall, if required by SURFnet, supply any spare parts or replacement parts, or suitable alternatives for the Equipment against the Partner's then prevailing prices which must be market conform and upon fair and reasonable terms and conditions. Such terms and conditions may not be less favourable than the terms and conditions of this Contract. If the Partner or its subcontractors wish before the end of said period to discontinue the delivery of such Equipment, replacement parts or spare parts, Partner shall notify SURFnet in writing and will whenever possible, offer a replacement product with comparable functionality. If Partner is unable to offer such replacement product then Partner shall notify SURFnet in writing, giving not less than six (6) months’ notice of withdrawal from availability for purchase of such spare parts, replacement parts or Equipment, whereupon Parties will endeavour in good faith to agree upon the for SURFnet favourable terms for a last time buy by SURFnet, including terms relating to ongoing M&S of the manufacturer’s discontinued Equipment, spare parts or replacement parts.

13. IPR and RIGHTS TO USE THE SOFTWARE 
13.39 All the intellectual property rights created or obtained before or independent of this Contract will remain the property of the original owner.
13.40 Partner or Partner’s superior licensor grants to SURFnet a non-exclusive, non-transferable right to use the Software and associated documentation supplied in accordance with this Contract. The license entitles SURFnet to use the Software and associated documentation for a minimum period of at least 15 years.

13.41 SURFnet shall not duplicate, not modify, nor disassemble, nor decompile the Software except as provided for under the Council of the European Communities Directive on the legal protection of Computer Programs dated 14th May 1991 (91/250/EEC) and furthermore SURFnet shall not divulge or otherwise make available any Software or associated documentation to persons other than its employees or external consultants in accordance with the terms of Clause 21 (Confidential Information) and 14 (Right to sublicense), without the prior written consent of the Manufacturer.

13.42 The license is granted on the condition that the Software is utilized for the operation and maintenance of the appropriate elements of the Equipment as detailed in the Purchase Order and for no other purpose and no other equipment other than the Equipment without the prior written authorization of Partner, which shall not be unreasonably withheld.

13.43 Nothing in this Contract shall prevent SURFnet from being entitled to transfer the ownership of the Equipment to third parties during or after expiration, or termination of this Contract. For the avoidance of doubt, this clause only applies to Equipment which has been used by SURFnet.

13.44 SURFnet is entitled to transfer the ownership of Equipment, together with the Software installed on it, subject to the conditions that the intended buyer of the Equipment confirms in writing to Partner that it is prepared to enter into a license agreement on the Software with the Partner or Partner’s superior licensor. 

13.45 To the extent that a Service was or will be designed or created specifically for SURFnet and/or under the leadership or supervision of SURFnet or is or will be designed or created on the basis of SURFnet's instructions, the corresponding IPR shall vest in SURFnet, provided that the Contract covering the Service expressly states which Intellectual Property Rights with regard to this Service shall vest in SURFnet. In so far as necessary, such future Intellectual Property Rights are hereby assigned by Partner to SURFnet, which assignment is hereby accepted by SURFnet. To the extent that an additional deed is required at any time for the assignment of such rights, Partner hereby irrevocably authorises SURFnet to draw up such a deed and execute it on behalf of Partner, all such without prejudice to Partner's obligation to cooperate in the assignment of such rights upon SURFnet's first request without being entitled to impose any conditions. In so far as necessary, Partner hereby also irrevocably authorises SURFnet to enter the assignment of such Intellectual Property Rights in the relevant registers;
13.46 Partner, also on behalf of its Staff, hereby waives all moral rights related to the Intellectual Property Rights mentioned in clause 13.7. Partner warrants that it is authorised to waive such rights on behalf of its Staff.
13.47 In the event of a difference of opinion between Parties regarding the ownership of the Intellectual Property Rights in a Service or parts of a Service, SURFnet may continue the Intended Use until the dispute regarding the ownership of the Intellectual Property Rights has been settled.
13.48 Partner shall indemnify, defend and hold SURFnet harmless against any claims, proceedings, penalties, payment of damages, liabilities, losses and other expenses arising out of or in connection with any claims that the Services, or any part thereof, and/or the use thereof by SURFnet, infringe, directly, indirectly or through contributory infringement, or violate any Intellectual Property Right of any third party or constitutes an unlawful disclosure, use, or misappropriation of another party's trade secret on the condition that SURFnet promptly informs Partner of any such claim and gives Partner sole control of the defence and negotiations for its settlement or compromise. Any reasonable costs incurred by SURFnet (including costs of switching to another product) in connection with a claim as set forth herein shall also be reimbursed by Partner. This clause 13.10 does not apply in cases where, and to the extent that, the claim for infringement is based on any unauthorized modification of the Equipment or Software or Software Release Upgrade, or any use of Equipment or Software or Software Release Upgrade for purposes other than the Intended Use, or Partner's compliance with the SURFnet's technical designs, drawings, Specifications and other instructions or SURFnet’s failure to replace or update the Services as recommended by Partner to avoid a potential infringement, provided however that Partner has also provided, at its cost, the relevant Equipment and Software for the replacement or update. 
13.49 In the event of an asserted infringement of a third party's Intellectual Property Rights, Partner shall, at its own expense, take all reasonable measures which are necessary to prevent an interruption of SURFnet's business operations and limit any costs and/or damage to be incurred or suffered by SURFnet as a result thereof. SURFnet will give Partner all reasonable assistance and will not by any act or omission do anything which may directly or indirectly prejudice Partner in connection therewith. 
14. Right to sublicence
14.50 In addition to clause 13 and clause 21 Partner grants SURFnet the right to grant the NOC & Integration Partner the right to use the Services and the right to use any operational and technical information on the Services which SURFnet has obtained from Partner. Such right will be limited by the conditions mentioned in clause 14.2 and 14.3. In addition, SURFnet can request Partner to grant SURFnet the right to grant such a sublicense to other suppliers, which request will not be unreasonably withheld, provided that the supplier meets the requirements set out in clause 14.2 and 14.3.
14.51 SURFnet's suppliers shall not duplicate nor modify nor disassemble nor decompile Services consisting of Software except as provided in the Dutch Copyright Act ('Auteurswet'). SURFnet's suppliers shall only use the Services and the information to the extent such is necessary in performing their obligations towards SURFnet.
14.52 SURFnet is not entitled to grant sublicenses to suppliers which are manufacturers of comparable equipment, including both Equipment and Software, as SURFnet is entitled to purchase from Partner under this Contract.
15. WARRANTIES ("GARANTIES")
15.53 Partner warrants that:
15.53.1 it has the authority to enter into the Contract and Purchase Orders;

15.53.2 the Services comply with the Specifications in all material respects;

15.53.3 it will undertake all reasonable endeavours to ensure that the Software will be delivered free of viruses. In case a virus is discovered, Partner will replace the infected Software with an improved version free of charge.
15.54 Partner warrants that from the date of Acceptance:
15.54.1 during a period of twelve (12) months the Equipment is free from Major Faults and meets the technical specifications in all major aspects;
15.54.2 During a period of twelve (12) months the Software is free from Major Faults and meets the technical specifications in all major aspects.
15.55 Partner warrants that it is able to maintain Equipment and/or Software at least five (5) years after the date of Acceptance thereof.
15.56 In case of Partner's breach of the above stipulated warranties for Equipment and Software, Partner's sole liability shall be, at its option, to repair or correct or replace free of charge such faults causing the aforesaid breach, always provided that:

· SURFnet has used the Equipment and/or Software in strict accordance with the Documentation, the Contract, Purchase Orders and any other instructions given in writing and always provided that the Equipment and/or Software has not been used for any other purposes than that for which it was designed;

· SURFnet has not, or attempted to, amend, alter, modify or repair the Equipment and/or Software in any way otherwise than as instructed in writing by Partner;

· The fault is not a result of accidents, negligent or wilful acts or omissions of SURFnet;

· In rectifying any faulty Software, SURFnet shall, when technically possible, allow Partner to remotely connect to Partner's system and the Software to facilitate quick diagnosis of the problem in question provided that Partner complies with SURFnet's network security procedures;

· The Equipment and/or Software are returned, upon Partner's request, and properly packed to the delivery address supplied by Partner, at Partner's costs and risk without delay;
· SURFnet has notified Partner in writing of the alleged fault specifying the fault within the above stipulated applicable warranty time period.

15.57 Partner warrants that all staff deployed in the execution of a Service is sufficiently skilled and qualified to carry out the Services.
16.  Maintenance

Defects
16.58 Partner warrants that it will repair any Defects. If SURFnet wishes to invoke this warranty, it shall so notify Partner in the way specified in the SLA. Partner shall repair the Defects subject to the conditions laid down in this Contract, the relevant Purchase Order and SLA. 

16.59 Without prejudice to any of its other rights and obligations, SURFnet may at its option remedy a Defect or have a Defect remedied at the expense of Partner if Partner commits a material breach of its maintenance obligations and, in the case of a breach capable of remedy, fails to remedy it within a period of sixty (60) days or such other reasonable period as mutually agreed between the Parties. For the purpose of this clause, repeated non-material breaches shall be considered as a material breach capable of remedy.
17. TERM AND TERMINATION

17.60 This Contract shall commence on the Effective Date and shall continue to be in force until four (4) years after the Effective date (“the Initial Term”). At the end of the Initial Term, SURFnet may extend this Contract with consecutive periods of one (1) year (each period a "Renewal Period") by giving notice to Partner at least three (3) months prior to the end of the Initial Term or the end of a Renewal Period. However, SURFnet may not extend this Contract with more than six (6) Renewal Periods.
17.61 Termination for breach (‘ontbinding’)
If an event of default ('verzuim') occurs, the non-defaulting Party may terminate this Contract and/or  relevant Purchase Order for breach, in whole or in part. An event of default shall be deemed to have occurred if one of the Parties fails to perform any obligation under this Contract and/or relevant Purchase Order and such failure remains uncured for more than 14 (fourteen) days -or such longer period as may be specified by the non-defaulting Party- after receipt of written notice thereof. This clause will not apply in case the non-performance does not justify the termination for breach of the Contract and/or relevant Purchase Order, taking into account the nature and significance of the non-performance.

17.62 Termination (‘opzegging’)

17.62.1 A Party is entitled to terminate this Contract and/or a Purchase Order at any time, in whole or in part, with immediate effect as of the moment:

c) The other Party has applied for or been granted a suspension of payment of debts;

d) The other Party has been declared bankrupt or if a petition for its bankruptcy has been filed;

e) The other Party ceases its business activities significantly;

f) A substantial part of the other Party assets or relevant matters for the execution of this Contract have been seized;

g) The ownership of the other Party has changed, however a Party can only invoke such right in case the change of ownership has, or is likely to have, a detrimental effect of the other Party and the performance of its obligations under the Contract or relevant Purchase Order(s). 
17.62.2 SURFnet is entitled to terminate this Contract and/or a Purchase Order at any time, in whole or in part, with immediate effect if any of the following events occurs: 

a) if there are ground for exclusion with regard to the applicable Dutch public  

procurement law “Aanbestedingswet”;
h) SURFnet has good grounds for assuming that a court of law would set aside the Contract under Dutch public procurement law if an application to this effect were made. 

17.63 Termination for Force Majeure (‘opzegging’)
"Force Majeure" has the meaning as laid down in article 6:75 of the Dutch Civil Code (“Burgerlijk Wetboek”). However, "Force Majeure" shall in any event not include:

i) A lack of staff, illness of staff and strikes;

j) Default or wrongful acts on the part of any third party engaged by the Partner;

k) Liquidity or solvency problems on the part of any third party engaged by the Partner;

l) Late delivery or unfitness of materials or resources.

If an event of Force Majeure causes a Party to be in default of its obligations for a period longer than 1 (one) month, the non-defaulting Party is entitled to terminate the Contract and/or Purchase Order by registered letter, in whole or in part, with immediate effect and without judicial intervention to the defaulting Party, without this resulting in any right to compensation for the defaulting Party.

SURFnet can decide -at its sole discretion- to extend the period of 1 (one) month in writing, for example if SURFnet is of the opinion that the nature of the Force Majeure allows such extension.

18. EXIT PROCEDURE

18.64 Partner will on the first request of SURFnet be obliged to fully cooperate with an exit procedure in order to agree upon actions and conditions how to terminate or to transfer the Contract to another Partner, regardless of the reason(s) for termination or expiration. Parties will draft a transition procedure to transfer the activities covered in this Contract to allow these activities to continue without interruption or adverse effect and to facilitate the orderly transfer of the activities to another Partner.
Partner will upon request of SURFnet fully co-operate in the return of all licenses and materials provided to Partner by SURFnet for the execution of this Contract to SURFnet.
18.65 Partner will provide the services as meant under art. 18.1 against the terms and conditions of this Contract including the prices stated therein. In the absence of relevant prices, Partner will provide the services as aforesaid against market conform prices. Partner will however not be entitled for any compensation for the actual transfer of the required data, files, documentations, documents or other material needed to achieve a smooth and effective transition. 

Partner is not entitled to the aforesaid remuneration if SURFnet terminates this Contract under art. 17.2, 17.3.1 or 17.3.2. if termination under 17.3.2 is due to Partner. Parties will endeavour to perform the services meant under art. 18.1 within a period of 3 months after termination of the Contract, however, if necessary, the services will be performed within a longer period with a maximum of 6 months after termination of the Contract. 
19. INSURANCE

19.66 Partner is insured and warrants to continue to be insured for:

· Legal liability

· Professional liability

19.67 The insured amount should be sufficient to cover the risks resulting from this Contract.

19.68 On request of SURFnet, Partner will show the relevant insurance documents including proof of payment of the premium. Partner will not denounce these insurances nor change the conditions or the insured amounts without the prior approval of SURFnet.

20. LIABILITY

20.69 Partner will at all times be liable (to the extend as mentioned in this clause) for any damages arising in connection with Partner’s obligations under this Contract.

20.70 The limitations to a Party’s obligation to compensate for damages as are set forth in this clause shall not apply if (i) the liable Party has an obligation to indemnify the other Party by virtue of another clause in the Contract, (ii) the damages relate to or ensue from injury or death, (iii) the failure to perform or occurrence of the damages can be imputed as a result of gross negligence ("grove schuld") or wilful misconduct ("opzet"), (iii) the other Party infringes the Intellectual property rights of the other Party.

20.71 Save as provided under clause 20.2, each Party’s total liability to the other Party whether by way of indemnification or otherwise in contract, tort ("onrechtmatige daad") (including negligence) or otherwise arising by reason of or in connection with this Contract or howsoever otherwise shall be limited to:

(i) One million two hundred and fifty thousand EURO (€ 1,250,000) per event, and two and a half million EURO (€ 2,500,000) per calendar year, in respect of loss or damage to tangible property caused by the negligence of either the Partner or SURFnet or any of the Partner’s or SURFnet’s employees or subcontractors or caused by the Partner in the performance of the Contract;

(ii) Two hundred and fifty thousand EURO (€ 250,000) per event and five hundred thousand EURO (€ 500.000) per calendar year, in respect of all other direct damages (including but not limited to costs necessary to prevent, limit or repair direct damages, such as the application of emergency facilities and reasonable costs made to establish the amount of direct damages) caused by SURFnet or the Partner.

20.72 In no event shall any Party be liable under this Contract (including under any indemnity), or arising out of its termination, or otherwise howsoever arising, for any indirect or consequential loss or damages, such as loss of contracts or goodwill, any type of economic loss (including loss of profit, los of revenue, loss of anticipated savings or loss of business), los of data etcetera. 
20.73 Nothing in this clause shall have the effect of limiting or excluding liability to the extent that the same cannot be limited or excluded according to Dutch law.

21. CONFIDENTIAL INFORMATION

21.74 Confidential Information as mentioned in this Clause 21 means:

m) The contents of the Contract;

n) The contents of a Purchase Order;

o) Any written information, including information transferred by electronic means, which at the time the information is imparted is expressly indicated to be confidential;

p) Any non-written information of which the imparting party indicates, at the time the information is imparted and followed by a written confirmation within 14 days after that time, that the information is to be treated as confidential;

q) Any information which is imparted by one Party to the other in circumstances importing an obligation of confidence.

21.75 Each Party shall keep confidential and shall not, without the other Parties prior written approval, disclose to any third party any Confidential Information. Confidential Information shall only be used for the purpose of this Contract or a Contract.

21.76 The consent referred to in Clause 21.2 shall not be required for disclosure by a Party of any Confidential Information:

r) to its officers, Affiliates, employees and agents, in each case, to the extent required to enable such Party to carry out such Party's obligations under this Contract or a Purchase Order and who/which shall in each case be made aware by such Party of its obligations under the Contract and/or Purchase Order and shall be required by such Party to observe the same restrictions on the use of the Confidential Information as are contained in this Clause;

s) to its professional advisers, subcontractors or suppliers who are bound to such Party by a duty of confidence which applies to any information disclosed;

t) to the extent required by applicable law or by the regulations of any regulatory authority to which such Party is subject or pursuant to any order of court or other competent authority or tribunal;

u) to the extent required for the resolution of disputes before an expert, arbitral committee or court proceedings;

v) to the extent that the relevant Confidential Information is in the public domain, otherwise than by breach of the present duty of confidentiality by such Party;

w) which is disclosed to such Party by a third party who is not in breach of any undertaking or duty as to confidentiality whether express or implied; or

x) which that Party lawfully possessed prior to obtaining it from the other.

21.77 The disclosure of Confidential Information pursuant to Clause 21.3 sub a) and b) will be on a 'need to know basis' only.

21.78 In case of the disclosure of Confidential Information pursuant to Clause 21.3 sub c) the Party so required to disclose the Confidential Information agrees to provide the other with notice of any such requirement, wherever possible, prior to disclosing any Confidential Information and to take all steps reasonably requested by the other Party to resist such disclosure or to seek confidential treatment of the Confidential Information in whole or in part.

21.79 Except as specifically provided for herein, neither SURFnet nor Partner shall issue or make any press release nor other public announcement with reference to this Contract, its terms or any activities arising there from without the consent of the other Party.

21.80 Partner will not use any personal data of SURFnet users for any other reason than for the execution of this Contract.

22. RE-EXPORT

Regardless of any disclosures made by SURFnet to the Partner of the ultimate destination of the Equipment and/or Software or any part thereof, SURFnet undertakes not to export, either directly or indirectly, the Equipment and/or Software in whole or in part, nor any system incorporating the Equipment and/or Software in whole or in part without having first obtained clearance or a license to re-export from the government(s) of the countries under which re-export of the Equipment and/or Software are regulated.

23. LAW AND DISPUTE RESOLUTION

23.81 This Contract, any Amendments, Purchase Orders and Services under it will be governed by and construed exclusively in accordance with the laws of the Netherlands.

23.82 If disputes relating to the Contract or related documents cannot be settled amicably in the opinion of a Party, all such disputes shall be exclusively submitted to the Court of Utrecht, the Netherlands.

23.83 This Contract, any Amendments and any Purchase Order thereto shall be prepared in the English language and English shall be the governing language except where specific Dutch translations have been provided within the terms of this Contract. All written notices and communications required or permitted under this Contract, and all drawings, diagrams, specifications and any other information to be provided by one Party to the other Party under this Contract shall be in the English language.

23.84 If any term or condition of the Contract is held to be invalid under any applicable statute or rule of law, it shall be deemed to be omitted from these terms and conditions to the extent of such invalidity but the remainder of the provisions of this Contract shall continue in full force.

24. ASSIGNMENT

Neither SURFnet nor the Partner may assign or transfer this Contract or a Purchase Order or any of its rights or obligations without the prior written consent of the other Party, which consent shall not be unreasonably withheld. 

25. NON-WAIVER

The failure of either Party to give notice to the other of any breach or non-fulfilment of any provision, term or clause of this Contract shall not constitute a waiver thereof, nor shall the waiver of any breach or non-fulfilment of any provision, term or clause hereof constitute a waiver of any other provision, term or clause hereof.

26. NOTICES

Any and all notices to be delivered by a Party in relation to this Contract shall be forwarded by prepaid registered letter, e-mail or hand delivered to the other Party in accordance with the following terms: 

Any and all notices shall be delivered at the following addresses:

If to SURFnet:
SURFnet B.V.

Kantoren Hoog Overborch (Hoog Catharijne)
Moreelsepark 48 

3511 EP  Utrecht

The Netherlands
Or via e-mail 
Add relevant email address
If to Partner:

<add address etc.>
Such notices shall be deemed to have been served upon receipt or 5 (five) business days after mailing if forwarded by mail, or the following business day if sent by facsimile, e-mail or hand delivered. The aforementioned address of either Party may be changed at any time by giving 15 (fifteen) business days prior notice to the other Party in accordance with the foregoing.

27. ENTIRE CONTRACT
This Contract constitutes the entire Contract between the Parties in relation to the subject matter hereof and all prior representations and prior contracts are hereby excluded.

28. Miscelaneous

27.1 All Services to be carried out by Partner constitute obligations of result ('resultaatsverplichtingen'), unless specifically agreed otherwise in a  Purchase Order. This also explicitly applies to activities to be performed by Partner in close co-operation with SURFnet, SURFnet's customers and/or other SURFnet suppliers. In this respect Partner will be responsible for taking all measures which are necessary to complete the Service, unless Parties have specifically marked certain clearly specified activities to be SURFnet's responsibility.
27.2
In the event of doubt as to the nature of one of Partner's obligations, such

obligation shall be deemed to be an obligation of result unless proven otherwise by

Partner.
27.3
Expiration or termination of the Contract respectively a Purchase Order will not release Parties from the obligations under this Contract respectively that Purchase Order which, by their nature, survive expiration or termination. Such obligations include, at least: warranties, liability, confidentiality, disputes and applicable law. The provisions relating to confidential information shall survive expiration or earlier termination of this Contract for a period of 5 (five) years.
IN WITNESS WHEREOF the Parties hereto have entered into this Contract the day and year 
first above written.

Signed on behalf of 
Signed on behalf of

SURFnet B.V.
<Partner>
Signature:
Signature: 

Name: Erwin Bleumink
Name: 
Position: Managing Director
Position: 
Date:
Date:
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