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Summary of Additional Information and Changes 2

The Hague, August 13th, 2014.
This Summary of Additional Information and Changes (SAIC2) lists the questions raised bij potential Tenderers and the respective answers from Europeana. This document is thereby part of the combined set of Tender documents for the European tender for Hosting services for the europeana.org website (TenderNed code: 43680). When applicable, other remaining questions can be submitted by e-mail to Europeana-tender@vka.nl, using the question form that can be found in the tender documentation.

[bookmark: _GoBack]Please note that the deadline for the submission of your Tender has been prolonged, providing you with an extra two weeks. The new deadline is Monday September 1st at 14:00 hours.

	Number
	Keyword
	Document/Paragraph
	Question
	Answer

	15
	Management / Level of support
	General
	The requirement specification appears to touch on solutions covering IAAS, PAAS and SAAS. Can you clarify (and/or visualize) which level of supplier management you have in mind?
	IaaS, PaaS and SaaS are most often industry buzzwords which do not have a strict definition. The set of answers below should provide a good understanding of what we have in mind in this requirement. As we understand the market, we are looking primarily for a PaaS solution with support for specific IaaS capabilities (unlimited storage, virtual machine provisioning) and optional support for SaaS services for selected applications, or managed services as we call them in this document.

	16
	Management / Level of support
	General
	What is the level of support by the supplier that you expect on non-production servers?
	We have not specified it intentionally because we would like to see what is the standard practice adopted by the supplier. Our expectation here would not differ from what is commonly expected in the market. For example, support during office hours with a longer response time on a ticket would make sense for us. What is important is that non-production systems are supported by the same logistics as the production ones - in terms of people, processes, tracking system - albeit with a different set of SLA parameters.

	17
	Performance
	GE8
	Can you please provide more detail with regards to the current performance. The metrics contained in appendix 1A are inconsistent, for instance some refer to disk read speeds with a negative value.
	Negative values should be considered as zero. What other inconsistencies are there? Europeana´s user-facing systems (nodes 11,12,13), the ones experiencing load generated by users and robots are primarily about read operations - that is reflected by the data. The supplied data was measured on the current hardware setup. This setup will eventually change when we migrate to the new system - the size of application clusters can change, the characteristics of individual machines and so on. Therefore, the applicability of these metrics is rather limited and we supplied them mainly for giving a general impression about the performance of the system today. We would not expect the provider to base a proposal only on these numbers - we expect them to be taken into account together with other factors - Europeana´s growth avenue, system architecture, optimisations facilitated by cloud-based solutions, horizontal scalability etc.

	18
	Performance
	GE8
	Can you please provide more information with regards to the performance expectations of the new system. Industry standard performance is open to interpretation. Are there any specific metrics in terms of IOPS, latency etc. available?
	This is somewhat related to the previous question. Some additional information was provided in the set of answers to the first round of questions - there we detailed the load testing routine ran by Europeana. But similarly to the previous answer we do not think that there is a precise answer here. Theoretically, we could point the tenderers to our source code (it is free), dataset (it is open) and system architecture (available in the tender documents) and expect them to reproduce the environment and make exact measurements. But since we do not think that this approach is practical we expect them to take a more holistic approach by looking at our architecture and general expectations. We do expect sub-second performance on web and API requests under today´s load.
We do not have expectations in terms of IOS

	19
	Provisioning
	PS2-2
	Do you have an expectation of time (minutes, hours, days?) that would be acceptable for the provisioning of new horizontally scaled nodes from request to available in production.
	We do not have strict expectations about this because we have never worked with a setup allowing for easy horizontal scaling. Our general expectation, according to the promise of cloud computing, is that this scaling should be quick and automated to a large degree. We do not expect minutes, but hours will make sense. For sure not many days.

	20
	Stack
	PS4-1/2
	Please provide more detail on the definition of support for the Europeana stack. Does this refer to technology compatibility between the underlying supplier platform and the technologies utilized in the Europeana application stack? Or support by the supplier for the day-to-day management of the production environment from an application perspective.
	Yes, it definitely refers to the former, apologies for the confusion here. It is of paramount importance that all our technologies are compatible with the technology used by the supplier for the platform. They should be either supported directly or after some customization, very specific and limited in scope. Therefore, we expect the supplier to learn very carefully our technologies and commit to supporting them with the platform without drastic changes. This item is not about human support.

	21
	Services
	PS4-10
	Does this refer to integration with an external existing managed PostgreSQL service. Or is the expectation that the supplier will provide PostgreSQL to the system via a consumption based PostgreSQL-as-a-service offering also provided by the supplier?
	This refers to the latter. The expectation is that the supplier will provide a managed PostgreSQL database as a service as part of the solution. This should be similar to the service RDS for PostgreSQL by Amazon which is a part of the AWS service or, for example, to ElephantSQL which is a standalone PostgreSQL as a service solution.

	22
	Services
	PS4-14
	Does this refer to an external cache-as-a-service via an external CDN or a MemCache instanced installed within the environment?
	This refers to the latter - a managed MemCache instance provided by the platform. Similarly to MemCachier which can be used directly or as part of a PaaS, for example Heroku.

	23
	General
	General
	Can you provide a detailed definition of “the system”, “the platform” and “the Europeana stack” within the context of the requirement specification document?
	The system and the platform are used interchangeably, apologies for the confusion. They refer to the software platform operated by the supplier which provides the platform-as-a-service used by Europeana (and maybe others). In this general sense, it is similar, for example, to AWS operated by Amazon and used by clients. Europeana Stack refers to all the software developed by Europeana and used by it in the context of this specification. In this context, ready-made software used by Europeana (e.g. PostgreSQL, Apache Solr, MongoDB) can be either considered provided by the system/platform and then considered a part of it (see, for example, questions 21, 22) or a part of the stack if these services are not provided and are expected to be managed by the customer.

	24
	Easy configuration
	PS 10 - 3
	´The Continuous Delivery system should be configurable entirely from its web UI´. Does that include the installation and adding Jenkins slaves? 
	No, that is not included. Our build process is not that massive to require additional slaves, at least not at this moment.

	25
	Change Set-Support
	PS-10-4
	Could Europeana provide us with an example of generating builds containing a preselected change set?   
	We do not have a specific example but a general description should suffice here. Europeana currently uses Jenkins build automation server. This solution supports building specific revisions of a project. Without insisting on Jenkins, this ability is referred to in this item.

	26
	One-Click deploy
	PS 10 - 7
	Could Europeana specify what is meant by ´the system´ and ‘the entire system’?  
	Here under components of the system we mean build outputs of one or several software projects (e.g., a WAR or a JAR file) and under the entire system we mean outputs of all the software projects registered in the build server. Essentially, there is no difference between the two. The idea was merely to emphasize the need for flexibility in building components - some builds should be defined for parts of the (Europeana´s) system - e.g., the frontend portal, and others will build the whole system upon all its parts.

	27
	Hot Deployment 
	PS 10 -10 

	Could Europeana specify the exact deployment strategy to ensure that specific hot deployments can be executed. 
	For several components of its stack Europeana uses application clusters - e.g. for Apache Tomcat, Apache Solr, MongoDB. Currently, we ensure in a manual way responsiveness of an application cluster during a deployment. We keep some nodes alive while others are patched and then switch the nodes. The requirement stated here is about automatic support for this procedure. The ideal deployment strategy for Europeana, to be awarded the full score, would be launching a deploy process within the CI server that will result in a full deployment of the artefacts to all the nodes in a cluster without any downtime during the process. Every intermediate combination between a fully automated deployment and a manual deployment, like today, will be awarded a part of the full score.

	28
	Open Source
	PS 12
	Should the platform-enabling solution be based on open source as well, or does this exclusively apply to the supplied platforms which contains of  the operating system, service on the systems and applications on systems. 
	The question is not clear. The open-source requirement refers to the underlying system/platform providing the PaaS (see question 23). For example, Cloud Foundry is an open-source solution and a system based on it will be awarded the full score.

	29
	Availability 
	PR 2-2
	Could Europeana give more information on the amount and nature of incidents over the last 12 months? 
	We do not have the means to provide a full account of our incidents over the last 12 months. But looking at some examples should be enough for a general picture or our incident record:
· an application is not responding (crashed or stuck)
· no disk space, database space exceeded
· excessive CPU/Memory consumption as a result of an application error or external condition
· a ddos attack resulting in traffic surge
· supplier´s system failure
· load-balancer failure

	30
	Availability 
	PR 1-1 
	Is the demanded availability of 99,95% uptime measured on a monthly or a yearly basis?  
	On a monthly basis.

	31
	Availability
	PR 1-1
	What is the exact definition of availability? (e.g. functional, performance, application layer).
	Our expectation is that the systems that are supplied by the provider as part of the service should fall under the definition of availability. For example, colocation services, physical machines, hard disks, electricity supply, virtual machines, software applications, managed services etc. If Europeana´s systems were unavailable due to their internal failure, then this is not considered an instance of unavailability due to a provider´s failure. But we do expect the provider to have enough reporting and investigating capabilities to detect whether a problem is on the side of Europeana´s applications or on the provider´s side. In case of an unavailability instance due to a problem whose source is unknown, that is when provider´s systems are incapable of detecting the location of the primary root of the problem, Europeana will assume that the unavailability is due to a provider´s failure.

	32
	General maintenance
	n.a. 
	Could Europeana specify the frequency of application changes in recent years? 
	This is not relevant because Europeana wishes to switch to a continuous deployment mode. In this mode we would not like to be limited by the amount of application changes and we would like to be able to deploy as often as we wish. In the past we were deploying approximately once in several weeks.

	33
	Test-Environment
	n.a.
	Is tenderer expected to perform testing? If so, please specify.  
	The tenderer is expected to perform testing of the systems supplied as part of the service. He is not expected to test Europeana´s software.

	34
	General
	n.a.
	Which organisation will do the web application development ? 
	Europeana and its network partners.

	35
	Migration
	PC-4
	Please describe how the estimate of 9 weeks and 40 hours has been determined.  
	This estimation was done based on our knowledge of the complexity of our systems and the ability of the team. We did it after a series of experiments with some of the available PaaS solutions in the market. This estimation is not an exact science and is grounded on the assumption that we shall not be required to introduce significant changes into the software. Another assumption was that even that some coordination work, or even development or customisation work will be required from the provider, the main effort will be on Europeana´s side.

	36
	Migration
	PC-6
	Please describe how the estimate of 80 hours has been determined.  
	The answer is similar to the one in Question 35. A double estimation was given here to reflect the need for final customisations and adjustments necessary to complete the migration. Some of these changes will not have surfaced during the POC stage, which should be intense but limited in time. Therefore, we left enough space here to tackle unexpected problems.

	37
	Migration
	Group 4
	What are the acceptation criteria for migration to the production environment ? 
	Acceptation criteria are roughly about Europeana´s software functioning properly. These criteria are both about functionality and performance under load. For functionality, Europeana has a standard acceptance procedure for each software component. For performance, Europeana will employ its standard performance stress test described in detail in the first set of answers. The major part of the acceptance process of the provider´s system will be done indirectly through this testing. But we shall also look specifically at the components and services supplied by the provider. For example, we shall test the Continuous Integration solution by configuring several build processes and verifying their normal execution. We shall also test how software and content deployment can be executed with the system. Some other sanity checks are also possible. We do not expect any extraordinary acceptance testing that would come unexpected to the provider. Requirement PC-2 should give more ideas about the acceptance criteria we deem appropriate.

	38
	Availability
	n.a.
	Are there any direct dependencies between application and middleware versions that might cause outages with regards to maintenance, security and/or availability? 
	The question is unclear. What is your understanding of ´middleware´ in this situation?

	39
	Availability
	n.a.
	What are the restrictions for updating OS and middleware versions? 
	We expect all the systems operated by the provider to be maintained without any impact on Europeana. The only exceptions are described in the requirements PR-1-1 and PR-1-3.

	40
	Security Audits
	n.a.
	Is Europeana able to guarantee that audits will be carried out by independent and certified auditors ? (Norea, EDP or CISA). And if so, could this be registered in the SLA?  
	In case of security audits they will be executed by a certified body. This can be registered in the SLA.

	41
	Concept Agreement
	n.a.
	Tenderer notes that Schedule 2 is missing in provided  Concept Agreement documentation. Tenderer kindly requests to provide this information since this is relevant to the SLA and an integral part of the agreement Tenderer is expected to accept in full.  
	Schedule 2 will be based on Appendix A (Technical Requirements) and will comprise all requirements which relate to the Services or any other applicable obligation of Parties during Term of the Agreement.

	42
	SLA
	n.a.
	Is Tenderer responsible in any way for the functioning of the application? If so, What KPI’s are requested and how does this correspond to the possible lack of a fully functional development and testing environment?  
	The tenderer is not responsible for the functioning of Europeana´s applications except when this functioning is directly depending on the functioning of the systems for which the tenderer is responsible. That is, when the systems under the responsibility of the tenderer function properly then malfunctioning of Europeana´s application does not fall under the responsibility of the tenderer. When Europeana is able to prove that malfunctioning of its application is a direct consequence of malfunctioning of a tenderer´s service then the issue falls under the responsibility of the tenderer.

	43
	SLA
	n.a.
	Where does the responsibility of the supplier end, and where does the responsibility of development begin ? (e.g. relation between queries, indices and database performance).  
	Because there can be different combinations of services provider by the supplier, and therefore different splits of responsibility across the software stack, there is no simple and direct way to draw the border between the responsibilities. The general rule would be that the tenderer is responsible for the system provided as part of the service and Europeana is responsible for the rest. To draw this border even clearer we start with a POC to establish a baseline (for example, for performance purposes) for the future. During the POC Europeana will run a performance test that will determine the amount of resources needed by the system. That this amount of resources functions well will stay the responsibility of the provider. That Europeana´s systems using these resources function well will be the responsibility of Europeana.

	44
	Technology Support - Virtual Machine Layer
	PS 4-4
	Does Europeana wish to deploy systems and applications under the ruling SLA?
	The question is not very clear. If it is about the possibility to agree about different SLAs for different parts of the system, than the answer is yes, various SLAs can be proposed.

	45
	High availability and failover.
	PR-3 
	Are ‘nodes’ the logical systems or the physical systems?
	This is very much dependent on the software and hardware architecture proposed by the provider. The idea is that for the production system nodes in a multi-node setup have a failover option. Whether it is on the physical or logical level depends on the setup.

	46
	Storage
	n.a.
	Could Europeana give insight in peak-performance requirements? 
	We have provided some new IO metrics reflecting the peak performance in the previous set of answers. We usually do not have extraordinary performance peaks which differ significantly from the normal level of consumption but we would like to get prepared to such situations proactively in advance (see scaling up/down requirements).

	47
	Result or effort
	Cloud hosting services agreement Appendix D
Article 1.2.b
	Hosting is a mix of obligations, part of which will produce a result that can be measured and judged, another part can only be judged on the basis of the efforts invested to achieve a result and the results of the remaining obligations will have to be evaluated by comparing them with the service levels and key performance indicators as defined in the Service Level Agreement (SLA; Schedule 4). 
Given the use of the words “shall” and “must” in the text of this agreement, the outcome of clause 1.2.b is not useful.
Is it possible to replace clause 1.2.b by a more accurate definition, making it clear when which kind of obligation is expected to be performed by Supplier? 
	Clause 1.2.b will not be amended. 
It is Europeana’s intention to mark all obligations as obligations of result, unless specifically agreed otherwise by Parties. Also see Clause 4.2.
As service levels are pre-eminently fit to serve as obligations of result, Europeana does not see a reason to mark the service levels as best effort obligations.


	48
	General terms and conditions
	Cloud hosting services agreement Appendix D
Article 2.2
	The general terms and conditions as used by Supplier are especially designed for IT-agreements, including hosting.
Given the fact that not all issues are dealt with in Appendix D, using Suppliers general terms and conditions would save a lot of work in making up a really complete agreement.
Is Europeana willing to accept Suppliers general terms and conditions as Schedule 9 to this agreement with the lowest rank (n) in article 2.3?
	Europeana does not accept Supplier’s general terms and conditions.

	49
	Meaning of Services
	Cloud hosting services agreement Appendix D
Article 3.3.b
	There is a certain level of general uncertainty on how to interpret the text of clauses in this agreement concerning the provision of software. 
Supplier does not deliver any kind of application software; it is all about the system software needed to make the Services (hosting) work.
So the Services do not include the production or transfer of software; unless expressly stated otherwise.
The basics of hosting is rental of a complete platform including hardware and system software. The system-software needed to make the Services work is licensed to Supplier by the original producers/owners of this software and the rights granted to Supplier include all rights needed to use the software for cloud and/or hosting purposes. Transferring these rights, or the object-code or the source-code is however prohibited (and there is no need to do so).
Other rules may apply for additional software, but then this software and the applicable rules of the pertaining IPR rights should be specified in (an appendix to) the agreement.
Can the text of clause 3.3.b altered in such a way that it will be clear that there is no obligation for Supplier to supply Europeana with object- or source-codes of the system software licensed by Supplier?
	Clause 3.3.b will not be amended.
Europeana is aware of the fact that the hosting services do not comprise the provision/delivery of software to Europeana. However, (i) the term ‘materials’ as used in Clause 3.3.b is not limited to software only (e.g. technical documentation, reports) and (ii) Europeana does not exclude the possibility that a Scope Change is agreed upon during the Term of the Agreement which concerns the development and/or provision/delivery of software.
The Agreement primarily states the main obligations of Parties. A more detailed description of the Services is to be laid down in the Schedules to the Agreement (e.g. the SLA for the cloud hosting services). See Clause 3.2.

	50
	Result or effort
	Cloud hosting services agreement Appendix D
Article 4.2
	Hosting is a mix of obligations, part of which will produce a result that can be measured and judged, another part can only be judged on the basis of the efforts invested to achieve a result and the results of the remaining obligations will have to be evaluated by comparing them with the service levels and key performance indicators as defined in the Service Level Agreement (SLA; Schedule 4). 
A clause like 4.2 is often seen in general conditions, giving the user of these conditions the benefit of the doubt in cases where the character of an obligation is not clear and that is exactly what is achieved by the last sentence of this clause 4.2. In an agreement however it should be clear what is expected from the Supplier, especially so in tendering, and it is just not correct that all obligations can constitute an obligation of result.
Is Europeana willing to delete the first sentence of article 4.2?
	Clause 4.2 will not be amended.
See the answer to question 47.

	51
	Additional work
	Cloud hosting services agreement Appendix D
Article 4.5
	The obligation of Supplier under clause 4.5 may well result in additional work. 
Has (an estimate of) the price for this additional work to be included in the monthly operational price (Appendix C), or can these costs be billed separately?
	The Charges stated in your Proposal must comprise all components necessary to deliver the Services. Additional fees will not be paid by Europeana, unless Parties explicitly agree on a Contract Change, Resource Variation or Scope Change. See Clauses 6 and 10.1.

	52
	Failure to comply by Europeana
	Cloud hosting services agreement Appendix D
Article 5.3
	Supplier has to comply with all applicable laws, regulations and so on (article 13.1.d) and so has Europeana to comply with the law et cetera with regard to the use of the Services. Supplier will try to avoid or mitigate the consequences of Europeana’s breaking of the law or other rules, but that may well be impossible; it may even be unavoidable to suspend the Services (court order, Notice and Take down policy, seizure).
Is it possible to add to clause 5.3 the rules that will apply if avoiding of consequences of an act of Europeana is not possible?
	Clause 5.3 will not be amended as it currently already only constitutes a best effort obligation. In other words, Supplier is only required to use reasonable efforts to avoid or mitigate the consequences.


	53
	Costs of acceptance procedures
	Cloud hosting services agreement Appendix D
Article 8
	(Estimated) costs for acceptance procedures are not specified in Appendix C, which is particular important in case of changes to the Services.
Has (an estimate of) the costs of acceptance procedures to be included in the (monthly operational and other) prices (Appendix C), or can these costs be invoiced separately?
	The costs of the Acceptance Procedures which apply to (the results of) the Migration Services must be included in the Charges of Schedule 6 (Financial Details).
The costs of an Acceptance Procedure in case of a Resource Variation must be included in the Charges in Schedule 6 (Financial Details). 
The costs of an Acceptance Procedure in case of a Contract Change or Scope Change must be included in the charges mentioned in the Proposal which Supplier makes as part of the Work Order Procedure (see Clause 6).

	54
	Operational Services; Warranty
	Cloud hosting services agreement Appendix D
Article 9.2
	Supplier is always obliged to provide the Services in accordance with the applicable specifications (article 13.1.e) and Europeana always is entitled to terminate the agreement in case of a material breach, in accordance with the law, meaning in most situations only after the reasonable term granted in a notice of default has passed without effect.
If Migration is not performed successful or in time, then there might be a good cause for immediate termination. In all other situations – in particular after acceptance of a change – applying a 1 month warranty period in which period neither Force Majeure (article 19) nor a notice of default procedure (article 17.1) will be applicable, is unnecessary and unreasonable.
Can clause 9.2 be changed in such a way that it only applies on the Migration phase?
	The definition of ‘Warranty Period’ will be amended as follows:
"Warranty Period" means, in respect of (the results of) the Migration Services, a period of one (1) month commencing on the date of Acceptance of (the results of) the Migration Services, as well as any other period which Parties agree to be a ‘Warranty Period’.

	55
	Charges
	Cloud hosting services agreement Appendix D
Article 10.1
	The phrase “charges are payable” is not exactly the same as an obligation to pay the sum(s) as agreed upon.
Can this clause be rephrased, including a clear obligation for Europeana to pay all sums due – including additional costs - within 30 days from the date of the invoice?
	See Clause 5.1.b and Schedule 6 (Financial Details).


	56
	Charges and interest
	Cloud hosting services agreement Appendix D
Article 10.6 (new)
	If payment of invoices is overdue, Supplier will charge Europeana for legal interest and – if necessary – for the costs of debt collection. (The interest charged for late payment is defined in the articles 119a, 119b and 120, paragraph 2 of Book 6 Dutch Civil Code.)
Does Europeana agree; and if so, can this be stated in chapter 10 of the agreement?
	See Paragraph 2.5 of Schedule 6 (Financial Details). 

	57
	Indexation
	Cloud hosting services agreement Appendix D
Article 10.7 (new)
	If the agreement is prolonged after the initial term (article 20.2; Renewal Period), prices should be adapted (for each Renewal period).
Can an indexation clause (CPI) be added to this chapter 10?
	Paragraph 2.9 (Indexation) will be added to Schedule 6:
The Charges and hourly/daily rates mentioned in Paragraph 3.1 are valid during the Initial Term. Thereafter, for each Renewal Period of one (1) year, Supplier is entitled to amend the Charges and hourly/daily rates for the duration of the Renewal Period as follows: the Charges and hourly/daily rates shall be amended to reflect the changes in the index for consumer prices (‘consumentenprijsindex’) as published by the Dutch Central Bureau of Statistics (‘Centraal Bureau voor de Statistiek’) for the most recent published index compared to the preceding  published index.

	58
	Audit
	Cloud hosting services agreement Appendix D
Article 12.1
	Supplier agrees to any audit, but has to take the interests of other users of its data centres into account, including the existing procedures to ensure confidentiality and security.
Conditions for an audit are:
- The audit must be announced (well) in advance;
- The IT auditor has to be independent registry EDP auditor;
- The financial auditor has to be an independent registry accountant;
- The auditor must adhere to the house-, behavioural-, and access- rules of Supplier;
- The auditor will be under an obligation not to disclose confidential information;
- The auditor may only report on security aspects in broad terms and may not disclose any details on security.

Does Europeana accept these conditions?
	Europeana agrees to the following conditions:
- The audit must be announced a reasonable period in advance;
- Any IT auditor is required to be an independent registry EDP auditor;
- Any financial auditor is required to be an independent registry accountant;
- The auditor must adhere to the reasonable house-, behavioural-, and access- rules of Supplier;
- The auditor will be under a similar obligation not to disclose confidential information as provided in Clause 23.1;
- The auditor may only report on security aspects in broad terms and may not disclose any details on security.


	59
	Infringement by incorporation
	Cloud hosting services agreement Appendix D
Article 13.1.b
	Supplier does not deliver any kind of application software. Supplier uses system software needed to make the Services (hosting) work.
The system-software is licensed to Supplier by the original producers/owners of this software and the rights granted to Supplier include all rights needed to use the software for cloud and/or hosting purposes. Supplier is not aware of how Europeana intends to incorporate the Services within – or combine with – other Services or products in such a way that IPR rights of third parties could possibly be infringed.
Can Europeana explain the meaning and purpose of this warranty? 
	Europeana is aware of the fact that the hosting services do not comprise the provision/delivery of software to Europeana.
Using Europeana’s application software on Supplier’s platform already constitutes a “combination of the Services with other products”. The purpose of this warranty is to prevent Europeana to be liable for IPR infringements caused by using (the results of) the Services in a normal manner (i.e. not infringing any limitations of use which Supplier has explicitly stated to Europeana).

	60
	Future guarantees
	Cloud hosting services agreement Appendix D
Article 13.1.h
	If “ … at any time … “ means “in the future”, then what are the future policies of Europeana which Supplier has to take into account?
	The introduction of future policies constitutes a change and will be processed via the Work Order Procedure of Clause 6.


	61
	US Sarbanes-Oxley Act
	Cloud hosting services agreement Appendix D
Article 13.1.j
	Supplier is not a subject to any US law and so the US Sarbanes-Oxley Act is not applicable. 
What exactly does the reference to this US law mean for the requests Supplier has to expect from Europeana?
	This Clause concerns Europeana (and not Supplier) being subject to national and/or international laws. The reference to the US Sarbanes-Oxley Act is merely mentioned as a possible example.  

	62
	Formal statements
	Cloud hosting services agreement Appendix D
Article 13.1.j
	If Supplier has to produce statements or reports for Europeana that comply with SSAE16 or ISAE3402 standards, who will bear the costs?
	The costs of standard reports must be included in the Charges in Schedule 6 (Financial Details). Other reports constitute a change which will be processed via the Work Order Procedure of Clause 6.

	63
	Audit
	Cloud hosting services agreement Appendix D
Article 13.1.j
	Does Europeana accept the conditions as described in the question about article 12.1 if an audit is needed to produce the external auditor statement as mentioned in clause 13.1.j?
	See the answer to question 58.

	64
	IPR rights
	Cloud hosting services agreement Appendix D
Article 14.4
	Supplier does not deliver any kind of application software; it is all about the system software needed to make the Services (hosting) work.
So the Services do not include the production or deliverance of software.
The basics of hosting is rental of a complete platform including hardware and system software. The system-software needed to make the Services work is licensed to Supplier by the original producers/owners of this software and the rights granted to Supplier include all rights needed to use the software for cloud and/or hosting purposes. Transferring these rights, or the object-code or the source-code is however prohibited (and there is no need to do so).
Other rules may apply for additional software, but then this software and the applicable rules of the pertaining IPR rights should be specified in (an appendix to) the agreement.
Supplier will not transfer or license any IPR rights or Other Deliverables to Europeana, as the right to use the Services is not an IPR right and the use of system software is included in these Services (unless stated otherwise for specified software).
Can clause 14.4 be deleted from this agreement? 
	Clause 14.4 will be amended as follows:
Supplier grants and shall ensure, to the extent necessary for using (the results of) the Services, that its licensors grant to Europeana, a worldwide non-exclusive, non-revocable, royalty-free, and transferable licence (including the right to sub-license) to use or have used on its behalf the Supplier IPR Materials and Other Deliverables to fully benefit from and monitor the Services or as otherwise required with respect to the performance of any obligation of Supplier under this Agreement. 

	65
	Personality rights
	Cloud hosting services agreement Appendix D
Article 14.7
	Supplier does not understand why this clause is part of a hosting agreement.
Will Europeana please explain?
	Clause 14.7 will not be amended.
Europeana is aware of the fact that the hosting services do not comprise the provision/delivery of software to Europeana. However, Europeana does not exclude the possibility that a Scope Change is agreed upon during the Term of the Agreement which concerns the development and/or provision/delivery of software (and constitutes a Europeana Deliverable).

	66
	Indemnity
	Cloud hosting services agreement Appendix D
Article 15.1
	Cloud hosting means providing a platform. A platform in itself does not produce any results. Europeana may however use this platform to (unwillingly) generate a result that does infringe rights of a third party.
Why should Supplier indemnify Europeana for the consequences of an infringement by Europeana? Or, what is wrong with the interpretation of this clause 15.1 by Supplier?
Can you please explain?
	Clause 15.1 will be amended as follows:
Supplier shall indemnify and keep Europeana indemnified from and against any and all actions, claims, proceedings, and losses including court and legal costs and other liabilities of whatever nature (whether foreseeable or not) suffered, incurred or sustained as a result of or in connection with any action, claim or proceeding made or brought by any person alleging that Europeana's use or possession of Supplier’s IPR Materials, the Services or any part or combination thereof infringes the Intellectual Property Rights or any other ownership or related rights of any person, unless and to the extent any such actions, claims, proceedings or losses are caused by a breach by Europeana of the terms of this Agreement.

	67
	Liability
	Cloud hosting services agreement Appendix D
Article 18.2.c
	For many subjects for which rules are stated in this agreement, rules are laid down in (civil) law too.
So a breach of contract will often also constitute a violation of a rule of law.
This makes this quite unusual clause also unworkable.
Can clause 18.2.c be deleted from this agreement?
	Clause 18.2.c will be deleted.
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	Liability
	Cloud hosting services agreement Appendix D
Article 18.2.d
	An unlimited liability leads to an unmanageable risk, impossible to cover by insurance; a situation that should be avoided when possible.
As hosting is not a kind of service where Supplier is likely to infringe IPR rights of third parties, let alone in a way that could harm Europeana, there is no need for this exception on the limitation of liability.
Is Europeana willing to exclude a breach of clause 14 from this clause 18.2.d?
	Clause 18.2.d will not be amended as it concerns a standard provision in IT service contracts.
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	Liability
	Cloud hosting services agreement Appendix D
Article 18.4.c
	Liability for loss of data or damage to data creates a problem instead of a solution.
Loss of all of Europeana’s data would be a disaster, impossible to compensate and meanwhile a compensation of € 500.000,= means that both parties are in trouble, neither of them being able to solve the problem. 
Loss of data can have significant repercussions for Europeana, so it just should not happen and the only way to achieve that is to provide a backup system that ensures there will always a copy of the data available. Back-up is however the responsibility of Europeana (how; how often, how many copies; by whom; what retention period; where kept; and so on).
Does Europeana accept an exclusion to Suppliers liability for loss of, or damage to, data?
	Making regular back-ups is actually part of the Services. See requirements PS-4-16 and PR-2-2. Clause 18.4.c will therefore not be amended.

	70
	Liability
	Cloud hosting services agreement Appendix D
Article 18.4.e
	Including an exception for damage to third parties in this agreement only makes sense if it applies to third parties related to Europeana (e.g clients of Europeana).
Whereas Europeana is in a position to limit its liability to its clients and Supplier is not, this form of liability is unfair.
Is Europeana willing to delete liability to third parties from this clause 18.4.e?
	Clause 18.4.e will be deleted.
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	Force Majeure
	Cloud hosting services agreement Appendix D
Article 19
	Clause 19 excludes a failure to perform by a third party supplier due to default from force majeure.
Supplier would like to make an exception to this exclusion, as follows:
19.2  Force majeure, as referred to in the previous article, also includes the loss of energy or (network) connections and the failure of suppliers of Supplier in situations where it is beyond the power of Supplier to (timely) force the supplier concerned to comply or to procure a missing delivery from another supplier and it is neither possible to successfully claim the damages from the supplier concerned. Supplier will make a maximum effort to prevent any situation that could lead to "force majeure"; whenever possible.
Does Europeana agree with this exception?
	Clause 19 will not be amended.
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	Renewal
	Cloud hosting services agreement Appendix D
Article 20.2
	Preparing an exit-migration may take quite some time, so a one month notice for termination or renewal seems too short.
Does Europeana agree to a three month notice?
	Yes, Europeana agrees to a three month notice period.
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	Termination fee
	Cloud hosting services agreement Appendix D
Article 20.7
	Will a termination fee include compensation of all costs and the loss of profits for the missed part of the term for Supplier?
	See Paragraph 3.2 and 3.3 of Schedule 6 (Financial Details).
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	Quality Assurance
	Cloud hosting services agreement Appendix D
Article 22
	Does Europeana agree that access to records of Supplier can be subject to conditions as stated in the question regarding articles 12.1 and 23.5 (depending on the records asked for)?
	See the answer to question 58.
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	Security
	Cloud hosting services agreement Appendix D
Article 23.5
	Supplier agrees to inspections and access, but has to take the interests of other users of its data centres into account, including the existing procedures to ensure confidentiality and security.
Conditions for an audit are:
- The audit must be announced (well) in advance;
- The IT auditor has to be independent registry EDP auditor;
- The financial auditor has to be an independent registry accountant;
- The auditor must adhere to the house-, behavioural-, and access- rules of Supplier;
- The auditor will be under an obligation not to disclose confidential information;
- The auditor may only report on security aspects in broad terms and may not disclose any details on security. 

Does Europeana accept these conditions?
	See the answer to question 58.
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	Typo
	Cloud hosting services agreement Appendix D
Schedule 1; definition of virus
	“warm” should be “worm”.
	Thank you for your observation. This will be corrected.
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