

WILL BE SIGNED BY NDW ONLY IF AND WHEN SUBMITTED IN TENDERNED AND SIGNED BY CANDIDATE

CONFIDENTIALITY AGREEMENT

THIS AGREEMENT (“Agreement”) is between […], (hereinafter “Candidate”) having offices at ……. and the Ministry of Infrastructure and Water Management (hereinafter “IenW”), having offices at Rijnstraat 8 in the Hague, the Netherlands. This Agreement sets forth the terms under which Candidate will provide confidential information to IenW as well as the organization that is in charge of managing this tender process (NDW) and is an integral part of a division of IenW (Rijkswaterstaat).

Candidate possesses certain information as described in paragraph 1 below (collectively, the “Confidential Information”), which it considers to be proprietary and confidential. Candidate is willing to disclose the Confidential Information to IenW, within Candidate’s discretion, provided that IenW agrees to the following terms and conditions.


1. Confidential Information

Confidential Information subject to this Agreement includes all technical and business information, provided by Candidate or its affiliates, subsidiaries, directly or indirectly, related to the participation in the tender procedure ROMO-2.

Confidential Information in tangible form shall bear a “confidential,” “proprietary,” “secret,” or similar legend. Confidential Information that is orally disclosed shall also be subject to this Agreement if it is identified in writing and indicated as being confidential within thirty (30) days of the initial oral disclosure. 

Confidential Information will also include the composition of any material samples (“Samples”) as well as any evaluation or test results related to such Samples. Candidate will endeavor to mark the Samples provided to IenW under this agreement to indicate their confidential nature, however, failure by Candidate to mark samples does not constitute a waiver of confidentiality. 

This Agreement will apply to all Confidential Information and Samples provided to IenW on or before one (1) year from the date it is last signed by either party, and except as expressly provided herein, the obligations of this Agreement shall survive for a period of five (5) years from the date last signed.

2. Exceptions

This agreement will not apply to any information that:
a) is or becomes part of the public domain through no fault of IenW;
b) was in the possession of IenW before being disclosed to it by Candidate;
c) is disclosed to IenW without obligation of confidence by a third party that has no obligations to Candidate with respect to the information, or;
d) is independently developed by employees of IenW.
3. Non-disclosure and non-use

IenW shall use reasonable efforts to retain all Confidential Information received under this Agreement in confidence. The “reasonable efforts” that IenW uses will be at least as stringent as those that it uses to protect its own information that it considers proprietary and does not wish to become available to the general public. However, in no case shall those efforts be less than what is reasonably expected and customary for the protection of proprietary information. 

IenW will not use the Confidential Information of Candidate for any purpose except for purposes of providing certain services to Candidate and/or evaluating a potential business opportunity with Candidate.

IenW will limit disclosure and access to the Confidential Information of Candidate, including any Samples, to those of its employees who need to receive it and only to the extent necessary for such persons to perform the evaluations or provide the requested services.

4. Return of Confidential Information

Candidate may, at any time, request in writing the return or destruction of all or part of its Confidential Information previously disclosed, and all copies thereof, and IenW will promptly comply with such request, and certify in writing its compliance. In addition, at the conclusion of the evaluation of IenW, or when Candidate is no longer providing services to IenW.

IenW will destroy or return to Candidate all Confidential Information previously disclosed and all copies thereof. For purposes of this Agreement the term “copies” includes, without limitation, all documents and other materials containing and/or embodying any portion of the Confidential Information.

5. Permitted Disclosures

This Agreement will not prohibit IenW from making any disclosure that is required by law, governmental regulation, court order or subpoena that is valid on its face, provided that IenW gives Candidate reasonable notice of any required disclosure before disclosing any of the Confidential Information and in time to permit Candidate to take appropriate measures to protect its confidentiality.

6. Handling of Samples
	
IenW will not analyze or otherwise attempt to determine the composition of any Samples provided to it under this Agreement. At the conclusion of the evaluation of IenW, IenW will destroy any unused quantity of the Samples, and any other materials made from or incorporating the Samples. At Candidate’s request, IenW will instead return any unused portions of the Samples to Candidate. IenW will promptly report the results of its evaluations of any Samples to Candidate and will maintain all test and evaluation results as confidential proprietary information of Candidate. However, this reporting requirement will not require IenW to disclose any of its own confidential information to Candidate.
7. Duty to Inform Employees

IenW will limit disclosure of Confidential Information to employees who have agreed in writing to abide by non-disclosure terms at least as comprehensive as those set forth in this Agreement. IenW will inform its employees who receive the Confidential Information of the obligations of IenW under this Agreement, and will be responsible for a breach by any employee of such obligations.

8. Patent Applications

Unless permitted by Candidate, IenW will not file any patent application based on or incorporating any of the Confidential Information or the results of its evaluations of the Confidential Information or any Samples submitted to IenW under this Agreement. The obligations of this Section 8 shall survive indefinitely.

9. No licenses

No license or immunity is granted by this Agreement, either directly or by implication, estoppel or otherwise, under any patent, copyright or intellectual property right. No information that may be disclosed pursuant to this Agreement shall constitute any representation, warranty, assurance or guarantee by Candidate with respect to the infringement of patents, copyrights or other rights of others.

10. Export of Information

Confidential Information and Samples disclosed hereunder are subject to export control and economic sanction laws and regulations of the Netherlands.

11. Assignment of Rights
This Agreement may not be assigned by IenW without the prior express written consent of Candidate, which consent shall not be unreasonably withheld. This Agreement shall be binding upon and shall inure to the benefit of the Parties and their permitted successors and assigns.

12. Governing Law

This Agreement will be governed by the laws of the Netherlands without reference to conflict of laws principles, if any.

13. General

This Agreement constitutes the sole and entire agreement between the parties with respect to the Confidential Information.

It supersedes any and all prior or contemporaneous oral or written agreements, negotiations, communications, understandings and terms, whether express or implied regarding the Confidential Information, and may not be amended except in a writing signed by a duly authorized representative of the respective parties.

This Agreement is neither intended to nor will it be construed as creating a joint venture, partnership or other form of business association between the parties, nor an obligation to buy or sell products using or incorporating the Confidential Information. 

The failure of either party to enforce any right resulting from breach of any provision of this Agreement by the other party will not be deemed a waiver of any right relating to a subsequent breach of such provision or of any other right hereunder. Candidate disclaims all warranties regarding Confidential Information disclosed pursuant to this Agreement, including all warranties as to the accuracy or utility of such Confidential Information.	.



By:	IenW	By:	Candidate


Name:	________________	Name: ________________


Title:	________________	Title: ________________


Date:	________________	Date:________________
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