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[bookmark: Content]This Confidentiality agreement (Agreement) is effective as of  15-10-2020  (the Effective Date),
[bookmark: 18023]
[bookmark: 18026]between: 
[bookmark: 18024][bookmark: _GoBack]Nederlandse Organisatie voor toegepast-natuurwetenschappelijk onderzoek TNO (Netherlands Organisation for applied scientific research TNO), a legal entity by public law (i.e. the TNO-wet), duly organised and existing under the laws of the Netherlands and with registered offices presently at Anna van Buerenplein 1, 2595 DA The Hague, the Netherlands, registered with the Hague Chamber of commerce under number 27376655, hereinafter referred to as TNO,  represented by Procurement  acting in full capacity on behalf of the Board of Management of TNO; and
[bookmark: 18025]……………………………………………………………………………….,
duly organised and existing under the laws of ………………………………,
with its registered offices presently at ……………………………………. …,
hereinafter referred to as………………………………………………………,
which parties are collectively referred to as the Parties and individually also as a Party, 
[bookmark: 18027]
[bookmark: 18036]whereas: 
[bookmark: 18037][bookmark: _Hlk54706565]      TNO would like to disclose to the other Party confidential information for the purpose of a public     
      tendering process with reference 2020 FPL/INK175 Project CODEC (the Purpose). This information is 
      confidential and may only be used as input for making an offer   
      during the tendering process.

[bookmark: 18040]NOW, THEREFORE, the Parties agree as follows: 
1. [bookmark: 18091]Interpretation 
1.1 [bookmark: 13524]Governing law. This Agreement is governed by the substantive laws of the Netherlands, excluding its conflict of law provisions
1.2 [bookmark: 18092]Definitions. In this Agreement: 
[bookmark: 334]Confidential Information means any information of a confidential or proprietary nature, whether of commercial, financial or technical nature, customer, supplier, product or production-related or otherwise, including samples, information relating to raw materials, formulae, specifications, software, patent applications, process designs, process models, materials and ideas, disclosed by or on behalf of a Party to the other Party. Such information may be in any form (including in oral form) and on any media.
[bookmark: 2603]Disclosing Party has the meaning ascribed to it in section 2.1.
[bookmark: 16364]Effective Date has the meaning ascribed to it in the title line of this Agreement.
Export Laws and Regulations: the applicable rules and regulations with respect to sanctions and export control, including but not limited to export and import of military goods and dual-use goods including services and technology (jointly referred to as ‘strategic goods’) and chemical substances.
[bookmark: 2604]Receiving Party has the meaning ascribed to it in section 2.1.
2. [bookmark: 18095]Use of information 
2.1 [bookmark: 18096]Disclosure. Each Party, represented by its directors, employees, officers or other representatives,  (a Disclosing Party) may furnish Confidential Information to the other Party (a Receiving Party) as it deems necessary or helpful for the Purpose. Each Party shall mark or, if applicable, identify the Confidential Information which is disclosed in writing as being confidential. Information that was not identified as confidential or proprietary shall be treated as Confidential Information upon a written notice to the Receiving Party within thirty (30) days from disclosure.
2.2 [bookmark: 18107]Concurrent development. Without prejudice to section 3.1, nothing in this Agreement shall restrict the Receiving Party to develop for itself or for third parties any information, technology, services, materials or products similar or equal to the Disclosing Party’s Confidential Information, provided that such development has been and continues to be independent from the Disclosing Party’s Confidential Information.
2.3 [bookmark: 18097]Exceptions. The restrictions and obligations in this Agreement shall not apply to the Disclosing Party’s Confidential Information, which: 
(a) [bookmark: 18098]is generally available to the public other than as a result of a disclosure by the Receiving Party; or
(b) [bookmark: 18100]was received by the Receiving Party from a third party and not indirectly from the Disclosing Party in violation of any obligation of secrecy or non-use; or 
(c) [bookmark: 18413]was in the possession of the Receiving Party prior to disclosure; or 
(d)      was developed independently from such Confidential Information by persons who had no knowledge of and no access to the Disclosing Party's Confidential Information, as is shown by competent evidence.
2.4 [bookmark: 18101]Not exempted. Specific Confidential Information shall not be deemed to be within the foregoing exceptions merely because it is embraced by more general information in the public domain or by more general information in the possession of the Receiving Party. In addition, any combination of information shall not be deemed to be within the foregoing exceptions merely because all individual parts of such information are in the public domain or in the possession of the Receiving Party. 
2.5 [bookmark: 18102]Court orders. In case Confidential Information is required to be disclosed by the Receiving Party by virtue of a court order or statutory duty, the Receiving Party shall be allowed to do so, provided that it shall inform the Disclosing Party in writing of receipt of such order or duty without delay and reasonably enable the Disclosing Party to seek protection against such order or duty. 
3. [bookmark: 18108]Limitations of use
3.1 [bookmark: 18109]General limitations. A Receiving Party shall not use Confidential Information from the Disclosing Party for purposes other than in direct relation with the Purpose. The Receiving Party shall treat the Disclosing Party's Confidential Information with at least the same degree of care as it would use in respect of its own confidential information of similar importance, but in any event a reasonable level of care. A Receiving Party shall handle, test, use and keep the Disclosing Party's Confidential Information in conformity with all applicable legal requirements. Except as provided otherwise herein, the Receiving Party shall not disclose, publish, disseminate or make accessible any part of the Disclosing Party’s Confidential Information, in any way or form, to anyone.
3.2 [bookmark: 18110]Disclosure to others. The Receiving Party shall disclose Confidential Information to its directors, officers, employees or other representatives only on a need-to-know basis. Prior to the disclosure of the Disclosing Party's Confidential Information to such persons, the Receiving Party shall inform each such person of the confidential nature of the Confidential Information and shall procure that the person expressly agrees to treat the Confidential Information as is provided in this Agreement. Notwithstanding the due observance of these requirements, the Receiving Party shall be liable for any breach of those provisions by such person.
3.3 [bookmark: 18111]Non-analysis of samples. The Receiving Party shall neither copy nor make structural or other analysis nor measure the properties or analyse the composition of any samples or any part of the Confidential Information other than strictly required for the Purpose. 
3.4 [bookmark: 18120]No reverse engineering. The Receiving Party shall not reverse-engineer, disassemble, re-assemble, modify or decompile any (part of the) Confidential Information.
3.5 [bookmark: 18113]Public statements. Except as provided in this Agreement or as required by law, no Party shall, without the prior written consent of the other Party, disclose to any person (a) that any investigation, discussions or negotiations are taking or have taken place concerning the Purpose, or (b) that either Party has requested or received Confidential Information, or any terms or other facts regarding the Purpose, including the status thereof.
3.6 [bookmark: 18155]Return or destroy. Notwithstanding anything thereunder to the contrary, upon the first request of a Disclosing Party, the Receiving Party shall without delay (a) return all copies, samples and extracts of, and all other physical media containing the Disclosing Party’s Confidential Information, and (b) delete or destroy (and have deleted or destroyed) all automated data containing the Disclosing Party’s Confidential Information. Upon request by the Disclosing Party, the Receiving Party shall confirm in writing its compliance with these requests. The return requirement pursuant to this section does not apply to (a) copies of Confidential Information not reasonably capable of being readily located and segregated (such as, for example, routinely made backup copies of electronically-exchanged confidential and other information) or (b) copies that the Parties are permitted to keep pursuant to section 3.7. For the avoidance of doubt, all Confidentiality obligations and restrictions shall continue to apply to all such copies until the deletion thereof.
3.7 [bookmark: 18154]Permitted retention of copies. Each Receiving Party's Legal department or outside legal counsel may retain one (1) archival copy of Disclosing Party's Confidential Information for (a) copies that the Parties are bound to keep a copy of under the applicable laws (for purposes of regulatory compliance, compliance with the terms and conditions of this Agreement or otherwise) (b) for evidentiary purposes (for example for use in case of a dispute concerning this Agreement).
4. [bookmark: 18128]Intellectual property rights 
0. No title or ownership. A Receiving Party shall not (and shall obtain from its directors, officers, employees and other representatives the undertaking that they shall not) at any time, directly or indirectly, by virtue of the possession or use of the Disclosing Party's Confidential Information acquire or appropriate any right to or interest in (parts of) Confidential Information and shall not claim any legal right thereto, whether by means of patent application or otherwise. Except as provided otherwise, this Agreement shall not be construed as granting any rights or licenses under or in connection with Confidential Information.
0. New IP. Notwithstanding section 4.1,  any intellectual property rights substantially derived from Confidential Information and not existing at the effective date of this agreement shall vest in the Disclosing Party.
5. Disclaimer and indemnity
[bookmark: 18129]5.1 	Disclaimer. Any Confidential Information disclosed pursuant to this Agreement shall be provided “AS IS”. The Disclosing Party specifically disclaims any warranty, express and implied, as to the accuracy, completeness, fitness for any purpose or merchantability of any part of the Confidential Information disclosed by it (or its representatives), regardless of any oral or written statement made in connection with it.
[bookmark: 18130]5.2 	Indemnity. The Receiving Party shall indemnify and hold harmless the Disclosing Party and its representatives from and defend them against any and all claims and damages relating directly or indirectly to the use of the Disclosing Party’s Confidential Information by the Receiving Party or by any third party who obtained the same directly or indirectly from the Receiving Party.

6. TERM AND TERMINATION
[bookmark: 18138]6.1 	Term. This Agreement shall be effective for a period of twelve (12) months as of the Effective Date or terminates earlier in the event the exchange of (Confidential) information under this Agreement led into a subsequent agreement between Parties which explicitly excludes the applicability of this Agreement. In the latter case, the effective date of the subsequent agreement will automatically be the termination date of this Agreement.
[bookmark: 18133]6.2	Post-Termination. Notwithstanding a termination of this Agreement for any reason, the secrecy and non-use obligations of the Receiving Party shall continue for three (3) years after such termination. 
6.3 	Preceding Disclosures. The Receiving Party hereby confirms that Confidential Information already disclosed in relation to the Purpose and any discussions already held between them, from ________ and thereafter, shall be subject to this Agreement. The Receiving Party warrants that during the above period, it has not disclosed, done or omitted anything that would have constituted a breach of this Agreement, if this Agreement had been entered into immediately preceding such period of time.
[bookmark: 18146]7. 	Miscellaneous
[bookmark: 337]7.1 	Notices. Any notifications in connection with this Agreement shall be addressed as follows: 
           If to TNO, to:
	
	

	Organisation
	Nederlandse Organisatie voor toegepast-natuurwetenschappelijk onderzoek TNO

	Attn
	Procurement

	Adress
	Anna van Beurenplein 1, 2595 DA The Hague

	Country
	The Netherlands

	Email
	Paul.springer@tno.nl



       If to other party:
	
	

	Organisation
	

	Attn
	

	Adress
	

	Country
	

	Email
	



[bookmark: 18148][bookmark: _Hlk27124838]7.2 	Export or import control obligations. The Parties shall  comply  with all applicable Export Laws and Regulations. If the disclosure of Confidential Information by the Disclosing Party to the Receiving Party is subject to an export or import license being granted by a government or any governmental authority under any applicable law or regulation, or otherwise restricted or prohibited due to export or import control laws or regulations, the Parties shall notify each other from such fact as soon as they become aware of such requirement.
[bookmark: 18147]7.3 	No further obligation. Neither Party shall be obliged by virtue of this Agreement, to enter into any further transaction or agreement with the other Party. For the avoidance of doubt, the Disclosing Party shall be free to disclose its own Confidential Information to third parties for purposes similar or equal to the Purpose. 



[bookmark: 1574]8.	Dispute resolution
[bookmark: 1575]8.1 	This Agreement and any dispute or claim (including any non-contractual dispute or claim) arising out of or in connection with this Agreement shall exclusively be referred to the competent courts of The Hague, the Netherlands. 
THUS, this Agreement was executed by the Parties on the date first above written.
[bookmark: 21483]Draft 001
	
	

	Organisation
	

	Name 
	

	Function
	

	Date
	

	Signature
	





	
	

	Organization
	Netherlands Organisation for applied scientific research TNO

	Name 
	

	Function
	

	Date
	

	Signature
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