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Conditions relating to purchase of Software, Hardware and Systems by Erasmus MC 

Between

Erasmus University Medical Center in Rotterdam

Represented by

..............

.......

Hereinafter called “Client”, on the one hand

and

Supplier

Represented by

NAME SUPPLIER
Hereinafter called “Supplier”, on the other hand 

1

Definitions

The following terms are defined as stated below:
1.1 Supplier: the natural or artificial person with whom the delivery, installation and maintenance of the Equipment has been agreed.

1.2 Client: Erasmus University Medical Center in Rotterdam, represented by:
...................

1.3 Acceptance procedure: The test procedure, consisting of a function and a service test, demonstrating that the Software, in conjunction with the System, meets the specifications (see chapter ….. ‘Terms of reference’ of the Specification), and contains the guarantee conditions as referred to in section 8.1 ff..

1.4 Equipment: All Equipment supplied by Supplier and accepted by Client including but not limited to Software, Hardware and Systems. 

1.5 Professional error: A professional error is defined as shortcomings such as errors, negligence, omission, absence, incorrect advice or defects, which would not have been made by a person working meticulously in the same position and under the same circumstances.  

1.6 CMDB: Configuration Management DataBase, is a repository of information giving an overview of the versions of the Software and their relationships, as described in section 5 of this Agreement.
1.7 Documentation:  the documentation pertaining to the Equipment as described in section 16 of this Agreement, to be delivered by Supplier for use by Client.

1.8 Delivery of ready-to-use Equipment: the delivery of usable, working Equipment including:

· delivery of the Equipment;

· integration and installation of the Equipment;

· instruction of Client’s staff.

1.9 Incident: Software does not or not entirely meet the agreed upon specifications or otherwise functions improperly.  
1.10 Purchasing order: Order granted by Client to Supplier as a result of ……….., on which Supplier’s tender was based.

1.11 Full hours: all the hours in a calendar day regardless of whether they are Working hours or not.
1.12 License: the Client’s right to use the Software in accordance with the provisions under this Agreement.
1.13 Materials: the tools necessary for using, installing and changing the software such as media, interfaces, compilers, etc..  
1.14 Hardware: the hardware components necessary for the use of the Software in conjunction with the System (see chapter….. ‘Terms of reference’) such as transponder antennas, transponder readers, barcode readers, servers, PCs, and printers.

1.15 New Version: a changed version of the Software that increases its functionality.


1.16 Improved Version: a changed version of the Software whereby faults are corrected or the coherence is improved.

1.17 Problem:  a cause founded on one or more incidents.

1.18 Terms of reference: All quantitative, functional and technical requirements as defined by Client in the specifications based on ……, on which Supplier based its tender.  

1.19 Software: the computer program and all next generations throughout the duration of this agreement including the necessary access codes and documentation for which Supplier grants a license under this Agreement.

1.20 Record: a certain amount of data belonging together related to an Incident or Problem, seen as a unit in the help desk registration system of Supplier.

1.21 Repair time: the time elapsed between the request and the actual remedy of the breakdown and the solution of the breakdown.

1.22 Response time: the time elapsed between notification of a breakdown by Client and the start of actually remedying the breakdown.

1.23 Service Window: The period during which the Management Services can be provided and which has been set at Working days between 6:00 am and midnight.

1.24 System: The entire server or Workstation in the production environment of Client including the accompanying version or versions of the operating system and any other related or installed software on which or together with which the Software should function.

1.25 Working day: Calendar days, weekends and generally recognized public holidays on which management services shall be provided.

1.26 Working hours: Hours on Working days during which Management Services shall be provided and which have been set at Working days between 6:00 am and midnight.
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Applicability

2.1 The Agreement applies in full to the contract that has been tendered in accordance with the European guidelines with reference number........... for delivery of ........ Software, in accordance with the specifications laid down in Terms of Reference. The Terms of Reference are described in chapter…. of the European tender ….. of Erasmus MC. 

2.2 The Supplier’s General Conditions of Sale and other general or special conditions of the Supplier are expressly excluded.

2.3 With regard to subjects not covered by the Agreement, the General Purchase Conditions or special additional conditions, the normal rules of law apply.


2.4 The following Appendices:

-
Terms of Reference, including a summary of additional information and changes;

-
Supplier’s tender;

-
Client’s General Purchase Conditions;

are integral parts of this agreement, as are any Appendices that will be further elaborated on and/or added in the future. In the event of a contradiction between this agreement and one or more Appendices, Appendix 1 shall prevail over Appendix 2, which in turn shall prevail over Appendix 3, etc.. 
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Purpose

3.1 Supplier grants, and declares to be authorized to do so, Client a continuous, non-exclusive and non-transferable License to use the amount of Software customized and stated in the Purchasing order. Supplier shall herewith sell to Client the Hardware, Systems and Materials necessary for the Software. The fee for the Materials is considered to be included in the payment made for the License. The fee for the Hardware (and Systems) has been specified in the tender. In addition, Supplier shall supply the Management Services as referred to in section 5 of this Agreement. The fees for the Management Services, including the maintenance, of the hardware delivered is considered to be an integral part of the payment made for the License.

3.2 After acceptance of the tender,Supplier shall draw up an implementation plan in consultation with the Client’s contact person. The implementation plan shall, among other, include the way in which the Equipment is implemented into the Client’s network and indicate when the delivery and commissioning of the Equipment shall take place. The implementation plan shall be drawn up in consultation with the Client’s contact person and on approval be adopted by the Client’s contact person.
3.3 Supplier shall deliver the ready-to-use Equipment within the time period stated in the implementation plan. Supplier shall be in default simply by exceeding the term stated in the implementation plan unless the exceeding is due to force majeure or the fault of Client. Client has the right to forfeit, without further notice of default, a penalty should Supplier not deliver the ready-to-use Equipment or not do so in time. The penalty for Supplier not delivering the Equipment in time in a ready-to-use state amounts to € 2,500 for every day of delay.  
3.4 A penalty is owed the Client notwithstanding all other rights and claims, including:
3.4.1 its action for performance of the obligation to deliver ready-to-use;

3.4.2 its right to compensation;

3.4.3
 its right to termination, as referred to in section 19 of this Agreement. 

3.5 Client has the right to uninstall the Software, to move and to reinstall it within its locations, provided that Client observes the restrictions referred to in paragraph 3.6. Supplier is obligated to provide the necessary access codes immediately and at Client’s request without Supplier being entitled to charge for this (transfer). The possible costs associated with this uninstalling, moving or reinstalling shall be at the expense of Client.  

3.6 The license shall be limited to:

· ..........................;

3.7 Client has the right, without being obligated to pay compensation, to make copies of the Software for testing and/or backup purposes and to save these into a non-production environment or testing and development environment. Notices of property rights and copyright shall hereby not be removed.

3.8 Supplier has obtained sufficient information on Client’s purposes with respect to the project in question as stated in the Terms of Reference, the organization of Client relevant to this case, the processes for which the Software shall be used and the data flows that shall be processed. Client shall give Supplier sufficient and correct information in this respect and shall, if requested, give Supplier further information if this is available to Client. 

3.9 Supplier undertakes to inform Client in writing as soon as possible, but at the latest 12 months beforehand, of the intention to cease production of and/or the possibility of providing Management Services to the Software in accordance with the service levels under this Agreement.

3.10 The conditions of this Agreement apply equally to the New and Improved Versions.

3.11 Both parties have assigned contact persons who shall maintain contact with regard to the manner in which this agreement shall be fulfilled. Unless one party specifically informs the other party in writing to the contrary, these contact persons are authorized to represent and to bind the party that has assigned them in the context of the fulfillment of this agreement. For Client this is ........ For Supplier this is xxxxxx.

3.12 For the duration of this Agreement Client has the right to acquire additional Licenses from Supplier under the same conditions.  

3.13 Should Materials, Hardware and Software be damaged, burnt, lost or stolen, entirely or in part, during this agreement, Supplier is obligated to supply new Materials at cost price.

3.14 Supplier makes an escrow arrangement with Escrow Europe B.V. in Amsterdam, as laid down in an escrow set of regulations, so as to warrant for Client the undisturbed use of the Software and all subsequent Improved and New Versions. The arrangement has been agreed upon before acceptance of the offer (11.1) and entered into with Escrow Europe B.V.
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Duration of the agreement

4.1 This Agreement shall be entered into for ......

4.2
On termination of this Agreement the sections 8 (guarantee), 9 (liability), 12 (intellectual property rights), 13 (confidentiality), 14 (insurance), 20 (governing law and disputes) shall remain in full force.  
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Management Services

5.1 The management services include:

5.1.1.
License management

Supplier shall register the licenses granted for the Software based on paragraph 3.1 in a CMDB. The basis for the registration shall be the information provided for the Purchasing order. The parties shall determine in joint consultation the scope of the CMDB in terms of how broad and deep it should be. As a result of changes in the Software, Supplier shall update the CMDB, register the new version of the Software and record the history of this status. Supplier shall process changes to the Software in the CMDB within one Working day.

5.1.2. Help desk and incident management

Supplier shall make a help desk available for taking Incident reports, assessing these and responding to reports. The help desk can be reached by telephone or e-mail for the duration of the Service Window.  

Every Incident shall be interpreted by Supplier and documented as a Record in Supplier’s  help desk registration system.  

Client shall be informed by telephone or e-mail of the proposed solution within the agreed upon Response time. An appointment shall be made with Client should this be necessary and this meeting shall take place within the Service Window. The solution shall be carried out within the agreed upon Repair time. Once the Incident, in Client’s opinion, has been remedied the Record referred to in this paragraph is closed by Supplier.

The priority determines the Response time and Repair time in a situation. The priority is determined by Client on consultation with Supplier.

In priority 1 cases Supplier appoints a product specialist within 30 minutes who shall resolve the Incident with the highest priority by making modifications or additions to the Software or with the same high priority decide on a procedure or perform an act that results in the negative effect of the Incident being eliminated during the normal productive deployment of the Software. Supplier continuously informs Client of the progress being made. Supplier shall make every effort to resolve the Incident within four (4) Working hours.

In priority 2 cases Supplier appoints a product specialist within 60 minutes who shall resolve the Incident with the highest priority by making modifications or additions to the Software or with the same high priority decide on a procedure or perform an act that results in the negative effect of the Incident being eliminated during the normal productive deployment of the Software. Where necessary Supplier shall attribute priority 1 to the solution of the Incident. Supplier shall inform Client on a daily basis of the progress. Supplier shall make every effort to resolve the Incident within eight (8) Working hours. 

In priority 3 cases the same conditions apply as to priority 2 cases, the exception being that the Repair time is now twelve (12) Working hours. 

In priority 4 cases Supplier shall endeavor to resolve the Incident by means of the next Improved Version. Supplier shall inform Client every month of the progress by means of a written report to Erasmus MC’s contact person.

The supplier guarantees that the management is performed on at least the last two (2) New Versions of the Software.

Summary

	Priority
	Response time
	Progress reports
	 Repair time
	Acceptance moment

	I
	30 minutes
	Continuous
	4 Full hours
	Yes

	II
	1 hour
	Daily
	8 Working hours
	Yes

	III
	1 hour
	Daily
	12 Working hours
	Yes

	IV
	No
	Monthly
	Not applicable
	Yes


5.1.3
 Problem management

In cases of continuation of the problem, Supplier shall make every effort to determine the cause of a series of Incidents with similar features or to determine and solve problems in an Incident with high priority by offering an Improved Version. Every Problem shall be interpreted by Supplier and documented as Record in the Supplier’s help desk registration system. A solution and a solution plan shall be stipulated by Supplier. The solution and solution plan shall be performed within three weeks by Supplier after approval by Client. Should Supplier anticipate within these three weeks that its solution will not resolve the Problem in this period, Supplier shall consult with Client on follow-up.

5.1.4 Making Improved or New Versions available

Supplier is obligated in persistent cases to release Improved or New Versions and to research these sufficiently and to offer Client the New Version or Versions as soon as they become available. A maximum of two (2) Improved Versions shall be released per year. A maximum of one (1) New Version shall be released per year. Supplier shall inform Client six months prior to the release of an Improved or New Version of the content and consequences with regard to the System.  
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Acceptance procedure

6.1 Client has the right to subject the Software or the New and/or Improved Versions offered by Supplier on the basis of paragraphs 5.1.2 or 5.1.4 to an Acceptance period and Acceptance procedure. Reliability is also part of this procedure. A minimum requirement for this is: the System in conjunction with the Software and Hardware is capable of operating continuously for at least 24 hours and shall not be out of operation for more than one hour per week. The preference is at least one week in operation without breakdowns. The Acceptance period amounts to a maximum of six weeks after completion of the installation and delivery in ready-to-use order by Supplier.   

6.2 Immediately after the Acceptance procedure has been completed, Client shall provide Supplier with a report. The report shall document the defects of the Software or New and/or Improved Version and furthermore whether Client approves or rejects the Software or New and/or Improved Version.

6.3 Supplier shall be informed immediately of serious defects that come to light during the Acceptance period. Small defects, including defects that as a result of their nature and/or commissioning of the Software or New and/or Improved Version of the System, that do not, in reason, obstruct nor cause harm to patients shall not be sufficient reason to refrain from approval, notwithstanding the obligation of Supplier to repair such defects referred to in paragraph 5.1.2.  

6.4 Supplier shall resolve the defects documented in the report based on paragraph 5.1.2, after which the Acceptance period and Acceptance procedure is repeated. An additional report shall document whether the defects stated in the first report have been remedied and – in the case of rejection as referred to under paragraph 6.2 – whether the Software, Hardware or New and/or Improved Version has now been approved as a whole.

6.5 Should the New and/or Improved Version be rejected again by Client after the Acceptance procedure as referred to in paragraph 6.4, Supplier is obligated to continue to support the current version of the defective Software based on paragraph 8.1 ff. notwithstanding Supplier’s obligation to resolve the defects in the New and/or Improved Version based on Priority 1. Client is however authorized to terminate this agreement extrajudicially without requiring any notice or notice of default if further maintenance of this agreement cannot reasonably be expected of Client, which includes the case in which the Software is rejected after the second Acceptance procedure referred to in paragraph 6.4. Supplier shall in this case be liable for the damage suffered and to be suffered by Client as referred to in section 9.

6.6 Notwithstanding its right to compensation, Client is also authorized to allow Supplier as yet to repair defects at its expense.
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Service Level Management

7.1 Supplier shall ensure that the Management services are performed in terms comprehensible and measurable by Client and that the services and levels agreed on are attained. In addition, Supplier shall ensure there are improvement proposals and that Management services are improved, where appropriate.

7.2 The status of Supplier in the CMDB based on the reports provided by Supplier shall be compared annually to Client’s database and, where necessary, updated by one or both of the parties.

7.3 Supplier shall provide a written report from its help desk registration system every month during the first year of the agreement, starting on the date of signing, and every six months in the second year, regarding Incidents and Problems, including the following parts:

7.3.1 With regard to Incidents:

· Priority;

· Number of Incidents;

· Average time to resolve Incident;

· Number of times that time to resolve Incident is exceeded;

· Status reports of Incidents;

· Action to be taken in case of pending Incidents.

With regard to Problems:

· Status reports of Problems;

· Action carried out with regard to Problems;

· Action to be taken in case of pending Problems.

7.4
In the first year of the agreement, starting on the day of signing, discussions on the way in which this Agreement is being fulfilled shall take place at least once a month between representatives of the parties. The discussions shall in any case include: progress of implementation, pricing and the way in which the agreed upon service levels are performed based on the reports. From the second year onwards the discussions shall take place every six months. Agreements in this discussion duly made and in accordance with the stipulations by the contact persons of the parties, shall be considered to be additions or modifications to this agreement. Parties guarantee each other that the persons taking part in this discussion on their behalf are authorized to make agreements that deviate from this Agreement.
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Guarantee and Service

8.1 The guarantee of Supplier’s Equipment and Materials regulated in this section means that the Equipment and Materials delivered are of sound material and manufactured to a high standard, and that the installation operations have been carried out skillfully by the installer. Supplier guarantees that:

8.1.1 The Equipment and Materials meet the specifications as set down in the Terms of Reference (chapter… of the Specifications); 

8.1.2 The Equipment and Materials shall function efficiently, reliably and attuned to one another within the network of Client as set down in the Terms of Reference (chapter…. of the Specifications); 

8.1.3 Supplier shall make every effort to ensure that Equipment and Materials do not contain any other security measures or security functions or elements foreign to the Equipment and Materials (such as logic bombs, viruses, worms, etc) other than those laid down in the Terms of Reference (chapter… of the Specifications)/Documentation. Supplier ensures that Equipment and Materials have been checked for viruses using the most up to date professional virus scanner prior to delivery. This also applies to the embedded software. The above also applies in the event of new hardware and/or software (New and Improved Version) being delivered.

8.1.4 New or Improved Versions shall have at least the functional and technical properties that the Software has at the start of this agreement; 

8.1.5 The Software contains no other security elements other than those stated in the Documentation;

8.1.6 The Software is and shall remain appropriate for the Hardware and System for which the Software was purchased;

8.1.7 The Software can, with minor adjustments, be made suitable for successive versions of operating systems of the System and other software installed hereon or working herewith on which or together with which the Software should function; 

8.1.8 An overview is made of user experiences with respect to Software. Research on and development of the Software shall be carried out continuously and, where necessary, modifications or additions to the Software shall be offered by way of New and/or Improved Versions within the framework of providing Management Services.

8.2 Supplier guarantees that its staff, which shall have to communicate with Client’s Personnel on the basis of this agreement, has sufficient command of Dutch and is sufficiently skilled and experienced to be able to perform the Management Services properly.

8.3 Supplier guarantees within the framework of providing Management Services, 100% registration of the Software and 99% reliability of the CMDB, these as intended in paragraph 5.1.1.

8.4 Supplier guarantees within the framework of providing Management Services that in cases of ‘no reply’ at its help desk, for 100% of the reports made by telephone the callers shall immediately be able to leave a message and shall be called back within 10 minutes. 

8.5 The guarantee period for the Hardware supplied shall become effective at the moment of acceptance as stated in section 6 and shall be entered into for ….  years.

8.6 Within the guarantee period the Supplier shall resolve installation faults, replace malfunctioning components or, where necessary, replace the software in question, at its own expense. This guarantee maintenance shall be carried out by qualified staff.

8.7 Supplier guarantees that it can service any version of the Software in use at any point for a period of three years based on paragraphs 5.1.2 and 5.1.3.

8.8 Notwithstanding the stipulations in paragraph 8.5, should Client at any point during the 1 year term after delivery and acceptance of the Software detect that the Software does not meet that referred to in paragraph 8.1, Client shall inform Supplier hereof in writing and in emergencies by telephone, after which Supplier is obligated, as stated in paragraphs 5.1.2 and 5.1.3., to resolve the defect free of charge or provide an additional License free of charge. Client is entitled to the rights under the guarantee during the period of 1 year after delivery and acceptance of the Software, for which Client only has to prove that the Software does not have the guaranteed property or properties or does not function properly.

8.9 Should the Software within the framework of paragraph 8.1 not or only partly function properly in conjunction with the Hardware and the System then Supplier shall provide support and shall actively cooperate with other suppliers involved until the problem has been solved. The costs of this study and this cooperation shall be at the expense of Supplier unless Supplier indisputably proves that a third party should bear the costs.  

8.10 Should Supplier be of the opinion that Client cannot invoke the guarantee provisions because the defect does not fall under the guaranteed properties, the burden of proof is on Supplier.

8.11 The provisions referred to in paragraphs 8.1.1, 8.1.2, 8.1.3 and 8.1.4 shall cease to be applicable should and in so far as Client has modified Software not taking approval under this agreement into account or obtaining further approval from Supplier, unless Client can prove that the defect is not the result of the modifications or that the defects would have also occurred without the modifications. In the event that it should be necessary for Supplier to connect (at distance) to the System with its own equipment or install own programs on the System with a view to detecting defects or recording Software behavior to be able to perform the guarantee obligations, Client shall tolerate this unless this cannot in reasonableness be expected of Client on security and/or continuity grounds, at the discretion of Client.  Supplier is obligated to inform Client in detail beforehand of the consequences of the use of above-mentioned means for Client. If possible, Supplier shall give Client opportunity to protect data or remove it from the System, entirely or in part.
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Liability

9.1 Should one of the parties fail to fulfill one or more of its obligations under this Agreement, the other party will give notice of default in this connection, unless fulfillment of the obligations concerned is already permanently impossible, in which case the party in breach is immediately in default. The notice of default shall be given in writing whereby the party in breach will be granted a reasonable period in which to resolve the breach. This period is a strict deadline.

9.2 Supplier failing culpably in fulfilling obligations shall be liable for compensation to Client for damage suffered or to be sustained.

9.3 The liability for direct damage intended under section 9.2 shall be limited to the sum of € …… per incident. Direct damage includes:

9.3.1 Damage to Software, software, hardware, the system and data files, which should be taken to include in each case: material damage, faulty functioning or failure to function, reduced reliability and increased susceptibility to breakdown;

9.3.2 Damage to other property of Client and/or third parties;

9.3.3 Costs of necessary modifications and/or changes to the System, Software, hardware, specifications, material or documentation, introduced to limit or repair damage;

9.3.4 The costs of emergency measures, such as contingency use of other systems, or hiring third parties;

9.3.5 Costs, including personnel costs, incurred as a result of having to keep the old system and related facilities running longer out of necessity;

9.3.6 The costs of attrition of staff, goods and facilities of Client and the costs of attrition of the third parties hired by Client in the framework of the execution of the Agreement, where these costs are unavoidable within reason;

9.3.7 Demonstrable compensation and fines due to third parties as well as the value of loss of warranty rights granted by third parties;

9.3.8 Reasonable fees incurred in preventing or limiting direct damage, that could be expected as a result of the incident on which the liability is based;

9.3.9 Reasonable fees incurred in determining the cause of the damage, the liability, the direct damage and the repair method.

9.4 The liability for consequential damage intended under section 9.2 is excluded. Consequential damage includes:

· Lost profits;

· Costs incurred in preventing, limiting or determining consequential damage;

· Damage other than the direct damage referred to in section 9.3.

9.5 The limitation or exclusion of liability as intended under section 9.3 and 9.4 shall lapse:

· In the case of compensation claims by third parties as a result of death or injury; and/or

· In case of intent act or gross negligence on the part of Supplier and/or Supplier’s staff; and/or

· In case of breach of intellectual property rights as referred to in section 12.1 and thereafter.

9.6 The limitation or exclusion of liability as referred to in sections 9.3 and 9.4 shall also lapse if and for so far as the damage is the result of a Professional Error. The liability for compensation is in this case unlimited per incident.
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Prices

10.1 As payment for granting the License, providing Management Services, Equipment, Hardware and Materials, as referred to in paragraph 3.1 ff.  Client shall pay the remuneration stated in the Purchasing order. 

All prices and rates have been set in Euros, shall be increased by the current sales tax percentage and are fixed and constant throughout the duration of this Agreement. During the Acceptance period and during the following twelve months Supplier shall not charge any management fees.

10.2 The following services shall always be provided by Supplier free of charge: periodic reporting; periodic discussions, inspections, evaluations, surveys of future, participation in guidance and steering committees and the Escrow regulation. 

10.3 Price changes shall only be possible based on provisions agreed on in section 21.
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Payment

11.1 Payment: € XX excluding BTW (Dutch VAT) 
25% upon project, on submission of bank guarantee by Supplier.
at € XX excluding BTW

25% upon delivery (installation of Software and Hardware), 
at € XX excluding BTW


30% on acceptance, 
at € XX excluding BTW

20% after 3 months of “going live” (acceptance after Software and Hardware is in production), 
at € XX excluding BTW


All amounts mentioned in the agreement shall be raised by the BTW owed; this also applies to the penalties mentioned. Payment shall take place within 30 days of invoicing. The costs of the bank guarantee are at the expense of Supplier.


Supplier sends the invoice as a Pdf or Tif file (one file per invoice regardless of the  

              number of pages) to facturen@erasmusmc.nl or he sends the invoice to the address below

 Erasmus MC

 F.a.o. Accountsadministration

 PO Box 21455

 3001 AL Rotterdam

 The Netherlands
11.2 
Supplier shall draw up all invoices related to payments mentioned in this section in the name 
of Erasmus MC, stating Purchasing order number xxxxxxx. Should payments be by 
installments every invoice should state the relevant part to which the payment pertains.
11.3 
Client is at all times authorized to have the information contained in the invoices sent by 
Supplier verified by a Chartered Accountant assigned by Client. Supplier grants the Chartered 
Accountant concerned permission to inspect the books and documents and provides all the 

information and data required. The check is confidential and confined to matters required to 
verify the invoices.  The Chartered Accountant shall report to both parties as soon as possible. 
Client is authorized to defer payment during the Accountant audit period. Client shall only 

make use of this power if Client has reasonable doubt about the accuracy of the invoice 
concerned and exclusively for the disputed part of the invoice.

The costs of the Accountant audit will be at the expense of Client unless the investigation shows that the invoice was incorrect.
11.4 
Exceeding one or more payment terms or failure to pay an invoice by Client pursuant to 
surmised inaccurate information in the invoice or faulty performance for invoiced services 
does not give Supplier the right to suspend or terminate services.
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Intellectual Property Rights

12.1 Notwithstanding the power granted to Client in this Agreement, the intellectual property rights, which can be exercised with regard to the Software, are vested in Supplier or its supplying third parties (entitled party). Intellectual property rights arising as a result of activities carried out by Supplier on behalf of Client (including customized services for Client) shall be vested in Client. If necessary, these rights shall be transferred by Supplier to Client on the grounds of this Agreement, the transfer being accepted by Client immediately after these rights have been created, if this situation arises.

 Supplier shall indemnify Client for claims from third parties in respect of violation or

12.2 possible violation of intellectual property rights of third parties, including moral rights, claims regarding know-how, illegal competition, etc. Supplier shall undertake, at its expense, all measures contributing to prevention of delay at Client and to restriction of extra costs to be made by Client and/or sustained damage. Should third parties hold Client liable for breach of intellectual property rights as previously mentioned on the basis of apparently not unfounded arguments, Client is authorized to terminate this agreement in writing, extrajudicially, entirely or in part, with or without retroactive force, without prejudicing their further rights, notwithstanding the other provisions of this section.
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Confidentiality and security

13.1
Notwithstanding the rights granted to Client in this agreement, both parties shall observe strict confidentiality with regard to information about each other’s organization, operation of the Systems, files and Software. With the exception of prior written permission from the other party all parties shall refrain from making available any information and data carriers at their disposal to third parties and their employees outside the framework of this Agreement and as far as is permitted under this Agreement only inform third parties in question of information essential in carrying out agreed upon activities. Parties shall obligate their staff to observe these confidentiality clauses. Should one of the parties act in breach of this provision, this party is liable to forfeit, without having to have received a notice or notice of default, an immediately payable penalty not eligible for setting off to the other party of € 5000 per incident. This penalty does not affect the other rights of the other party, including the right to compensation. 

13.2 Supplier’s staff involved in the performance of the activities, in so far as they are performed at Client, is obligated to observe security procedures adhered to by Client. Client has the right to demand that a good conduct certificate be provided for beforehand by Supplier for all staff deployed by Supplier for the performance of the agreement. Client is at all times authorized to subject Supplier’s staff deployed or to be deployed for the performance of the agreement to a security screening in accordance with customary practice at Client. Supplier shall cooperate fully in this screening.
Client has the right based on the results of such a security screening, without giving reasons, to refuse the deployment of the staff member in question for the performance of the agreement. Supplier shall in this case be obligated to replace the staff member with a staff member with equivalent training, experience and expertise and duly observe the confidentiality referred to under section 13.1 with regard to the replaced staff member.
13.3 Neither party shall report on this agreement in publications or seek publicity in any other way without prior written permission from the other party.
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Insurance

14.1 Supplier is adequately insured and shall remain adequately insured for risks on account of section 9, statutory liabilities and professional liabilities. The insurance contributions due by Supplier are at the sole cost and expense of Supplier.

15

Support

Supplier shall acquaint Client and Client’s staff with the use of the Software. Support shall be given by competent and suitable specialists and where possible by the specialist involved in the installation. The nature, scope, duration and costs of this support as well as the type of specialists shall be reported in Supplier’s tender. Throughout the duration of this Agreement  Supplier shall be prepared and able to train the staff of Client so that they can use, further develop and maintain the Software and Hardware under conditions and at rates referred to in the tender. 

During the first year after the signing of the Agreement, Client shall not be charged any maintenance costs.

16

Documentation

16.1 Supplier shall provide Client with sufficient Documentation, in Dutch, on the features and possibilities for use of the Software and Hardware. The Documentation should:
16.1.1 give a correct, complete and detailed description of the Software and Hardware delivered by Supplier, and of its functions;

16.1.2 ensure that installation by staff of Client is possible in a simple manner;
16.1.3 ensure that users can make use of all the possibilities of the Software and Hardware in a simple manner;
16.1.4 ensure that maintenance of the Software and Hardware can also be carried out by third parties and should furthermore meet the requirements set down in the Specifications.

16.2 All users shall at least have electronic access to the Documentation. The Documentation shall be delivered together with the Software and Hardware.
16.3 Client is authorized to copy or change the Documentation free of charge for use within its own organization, provided that copyright notices, etc found on the original copies are maintained, including any additions to those notices as demanded by Supplier.
16.4 Supplier shall be responsible for ensuring that their delivered Documentation is replaced, changed or modified as soon as possible and at their expense should at any point in time during the use of the Software and Hardware by Client it appear that the Documentation contains incorrect information or is otherwise incomplete, inadequate, unclear or out-of-date.
17

Non-attributable breach (Force Majeure) 

17.1  In the event of force majeure (non-attributable breach) as referred to in article 75 of Book 6 of the Dutch Civil Code the party affected by force majeure events and thereby unable to fulfill their obligations under this Agreement shall, by agreement, be permitted to suspend, entirely or in part, the performance throughout the duration of the force majeure, without the parties being obligated to pay each other any compensation. Parties can only plead force majeure if the other party is notified as soon as possible in writing, including all the necessary documentary evidence, of the force majeure event and the other party is consulted in this regard.
17.2  Force majeure does not include: staff shortages, strikes, staff illness, delayed delivery or unsuitability of Equipment and Materials, attributable breach by a third party called in by one of the parties and/or liquidity or solvency problems.
17.3  Should a case of force majeure result in one or both parties being unable in reasonableness and fairness to fulfill their obligations under this Agreement, the party concerned can entirely or in part terminate this Agreement by registered letter without the party terminating the Agreement being held liable for any compensation costs and/or damage. This situation shall arise as soon as the force majeure events have lasted more than 30 working days or as soon as it becomes apparent that these will last at least 30 working days.
18

Termination

18.1  Apart from that which has been stipulated elsewhere in this Agreement:
18.1.1 Each of the parties has the right to terminate this Agreement extrajudicially by registered letter should the other party remain in breach of its obligations under this Agreement for a reasonable period even after receiving repeated notices.
18.1.2 Client has the right to terminate this Agreement effective immediately by registered letter, without having made any demands or requiring a notice of default, and extrajudicially, should Supplier have applied for moratorium or provisional moratorium or have been granted moratorium or provisional moratorium; Supplier files for bankruptcy or has been declared bankrupt; Supplier’s company is wound up; Supplier discontinues current business; considerable part of the assets or Software of Supplier have been seized; or Supplier is otherwise unable to fulfill its obligations under this agreement.
19

Assignment of rights and duties; subcontracting

19.1  Parties are not authorized to transfer the rights and obligations under this Agreement to a third party without written permission from the other party. This permission shall not be denied without reasonable cause; the party giving permission, however, has the right to attach conditions to the granting of this permission.
19.2  In cases of (a) subcontracting the management of the data processing, or (b) if a part of the organization carrying out the work with regard to the Software or part of the Software and Hardware as referred to under this agreement becomes independent, Client has the right to immediately transfer the License granted under this Agreement to this third party, provided this third party is solvent and is prepared to assume the corresponding obligations towards Supplier. Client is hereby discharged of its obligations towards Supplier. Supplier shall not set further conditions to either the Client or the third party.

20

Governing Law and disputes

20.1
This Agreement is exclusively subject to Dutch law.

20.2
All disputes between parties relating to this Agreement shall only be submitted to the court of competent jurisdiction in Rotterdam, unless parties as yet agree to arbitration or binding opinion.
20.3
In the event of a dispute as referred to in section 20.2, any of the parties can inform the other party/parties in writing of the fact that there is a dispute, including a brief statement mentioning what in their opinion is the subject of the dispute.
21

Changes

21.1
Changes to this Agreement, including the appendices, shall only be agreed upon in writing. Oral agreements, irrespective of their nature, by whom or when they have been made, shall be ineffective without this written confirmation.
21.2 Client shall not refrain from approving small necessary changes suggested by Supplier, providing these changes do not affect the agreed upon price, the exploitation costs, the delivery date, the performance of the work, the quality and the electrical or mechanical properties of the equipment. Client should be informed of the intended changes in time.

21.3 
In the event of Client wishing to make changes Supplier shall, in reasonableness, take those measures needed to meet the new requirements. Such a change and any possible price increases or reductions as result of this shall be confirmed in writing by Client and shall then become a part of the Agreement. 

22

General

22.1 Neither of the parties is authorized to motivate staff members of the other party to performance, promises and the like, for any kind of payment or reward to that staff member, where the performance or promise would not have been carried out, or would have been carried out under different circumstances, without the payment or reward. Should the staff of one of the parties act in breach of these provisions, this party is liable to an immediately payable penalty not eligible for setting off in each case to the other party of € 50,000 per violation, without a demand or notice of default being required. This penalty does not affect the other rights of the other party, including the right to compensation.

22.1.1 Should it be ascertained judicially or extrajudicially that this Agreement is in violation of the valid European tendering rules, Erasmus MC is authorized, without being obligated to pay any kind of compensation, to terminate the Agreement entirely or in part without further notice of default or judicial intervention by notifying Supplier in writing.
22.2 In the event of this Agreement being terminated or not being extended, Supplier shall cooperate fully in transferring the Management Services performed by Supplier to Client or a third party appointed by Client. Full cooperation shall be provided with compensation of costs made by Supplier, calculated on the basis of fees agreed on under this agreement. Supplier shall hand over the information specifically applicable to the Management Services and specifically produced for this.

22.3 Supplier shall not use the name of Erasmus MC in publications and/or advertisements or otherwise without prior permission in writing from Erasmus MC.
Drawn up and signed in triplicate.

Erasmus university Medical Centre 

Supplier

Represented by:




Represented by:



Name: xxxxx




Job title


Date: xx-yy-zzzz




Date: xx-yy-zzzz
Place: Rotterdam



Place: Rotterdam


Date: xx-yy-zzzz

Place: Rotterdam

This document is a translation of the Dutch version. In the event of conflict between the English version and the Dutch text, the latter will prevail.
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