
NON-DISCLOSURE AND CONFIDENTIALITY AGREEMENT

THIS AGREEMENT is made on 20 April 2017. 

BETWEEN
(1)
NUCLEAR RESEARCH AND CONSULTANCY GROUP V.O.F., a commercial partnership (vennootschap onder firma) incorporated under the laws of the Netherlands, with its seat in Petten, the Netherlands and its principal place of business at Westerduinweg 3, 1755 LE, Petten, the Netherlands, hereby lawfully represented by Mr. H. Buurlage (hereinafter: "NRG"); and

(2)
[___________________], a ….. company, incorporated under the laws of [country], with its registered seat in [country], and its principal place of business at [address], [country], hereby lawfully represented by [_______________] (the “Receiving Party").

INTRODUCTION

A
The parties are currently discussing the possibility of a business arrangement regarding ‘Modificatie besturing MPF hot cells’ (the “Purpose”).
B.
In order to enable discussions to freely take place between the parties, it may be necessary or desirable for NRG to disclose certain proprietary information or knowledge, which is deemed Confidential Information (as defined below) to the Recipient.
C
This agreement sets out the terms on which such information has been disclosed and shall be disclosed.
AGREED TERMS

In consideration of the exchange of Confidential Information from NRG to the Receiving Party, the parties agree that the terms below shall apply to the disclosed Confidential Information and the receipt of Confidential Information.

1. Definitions

In this agreement: 

1.1 “Affiliate” shall mean a legal entity, which is directly or indirectly, in common Control with a party to this agreement.
1.2 “Confidential Information" shall mean information that:

(a) is technical, commercial or financial, or any other information which relates to NRG or any member of its Group and/or its systems, records, business practices, products, clients or prospective clients, business or marketing activities, notes, analyses, compilations, studies, interpretations or other documents prepared by or on behalf of NRG (and, for the avoidance of doubt, NRG's Confidential Information may include information relating to one or more actual or specific proposed projects of NRG, more general requirements or the actual or proposed supply of one or more services); and

(b) is or was disclosed or otherwise imparted (including information provided by a third party) in any form (whether tangible or intangible and including any copies) before or after the date of this agreement; and

(c) is or was, at the time of disclosure, owned, prepared or controlled by NRG (or by any member of its Group), and

(d) is marked confidential or that the Receiving Party ought reasonably to have known was confidential in light of the nature of the information or circumstances in which it was disclosed or imparted (and for the avoidance of doubt all information imparted by NRG or any member of its Group shall be deemed confidential).
Confidential Information shall exclude:

(e) any information which is in the public domain (provided that this has not happened because of a breach of this agreement or any other duty of confidentiality);

(f) any information which the Receiving Party can clearly demonstrate was already possessed prior to receipt under this agreement and provided that the Receiving Party was at the time of such receipt free to disclose that information to others;

(g) any information which can be clearly demonstrated to have been independently originated from the Receiving Party or acquired by the Receiving Party from a third party in circumstances in which such party is free to disclose it to others; and

(h) any information which is trivial. 

1.3 “Control” shall mean the ability, whether directly or indirectly, alone or together with group entities, whether by agreement or otherwise: (i) to direct the business affairs of a company or other legal entity or partnership or other undertaking; or (ii) to cause the direction of the management, policies and decisions of a company or other legal entity or partnership or other undertaking.
1.4 “Group” means:

(a) each of the Affiliates; and 
(b) any joint venture partners of any of the entities listed in (a) above.
1.5 "including" shall mean including without limitation.

1.6 "Purpose" shall mean the strict purpose for which the relevant Confidential Information is disclosed.

1.7 "Receiving Party" shall mean [name Receiving Party] as the party which receives the Confidential Information under this agreement.

2. Obligations of Confidentiality

2.1 The Receiving Party agrees:

(a) to hold the Confidential Information in confidence and ensure proper and secure storage of the same;

(b) subject to the provisions of clause 2.2 below, not to disclose, publish or communicate the Confidential Information to any third party without the prior written consent of NRG;

(c) to use the Confidential Information wholly and exclusively in relation to the Purpose and not to use any part of the Confidential Information for any other purpose (including any competitive or commercial purpose) whatsoever; 

(d) upon written demand from NRG or on termination of this agreement (whichever is the earlier), at the NRG's option either to return the Confidential Information and any full or partial copies of it to NRG or to confirm to NRG in writing that, save as required by law or regulation, all full or partial copies of it (including parts incorporated into other documents or materials) have been destroyed. NRG shall be entitled to inspect the information systems of the Receiving Party to check whether the Confidential Information actually has been destroyed and the Receiving Party shall have the obligation to provide its cooperation to NRG at its first request;

(e) to keep confidential and not reveal to any third party the existence of the relationship between the parties, and not to issue any press release in relation to the Purpose, this agreement or any other ancillary matter involving the parties (whether written or oral and howsoever communicated) without first obtaining the prior written consent of NRG (such consent not to be unreasonably withheld);

(f) to clearly mark the Confidential Information (and all copies of it) as belonging to NRG; and

(g) to make copies of the Confidential Information only to the extent strictly necessary for the Purpose and not to copy or store Confidential Information electronically or transmit it outside the Receiving Party's usual place of business. 

2.2 The Receiving Party may disclose the Confidential Information where strictly necessary for the Purpose:

(a) to those of its directors, officers, and employees, provided that the Receiving Party will inform each of them of the confidential nature of the Confidential Information and of the Receiving Party's obligations under this agreement and provided that such directors, officers, and employees agree to keep the same confidential on the terms of this agreement;

(b) to professional advisers or consultants engaged to advise in connection with the Purpose, provided that the Receiving Party will inform any such party of the confidential nature of the Confidential Information and of the Receiving Party's obligations under this agreement and all such parties agree to keep the same confidential on the terms of this agreement (and, on request of NRG, enter into an agreement with NRG providing at least equivalent restrictions on use for the Confidential Information as the terms of this agreement); or

(c) as required by law, including by a court of competent jurisdiction or government body or regulatory authority, provided however, that in the event of a proposed disclosure pursuant to this section 2.2(d), the parties shall co-operate in good faith regarding the timing and the content of any such disclosure.

2.3 NRG recognises that it may be necessary to provide Confidential Information to Group members of the Receiving Party. For this purpose, the parties agree that:

(a) the Receiving Party may disclose Confidential Information to its Group members but only to the extent that any such Group member has a need to know for the purpose of the discussions relating to, and any subsequent carrying out of the Purpose;

(b) disclosure by or to a such Group member shall be deemed to be a disclosure by or to the Receiving Party; and

(c) the Receiving Party shall ensure that its Group members comply with the terms and conditions of this agreement in relation to any Confidential Information disclosed to them;
2.4 The Receiving Party agrees to take all measures (including but not limited to court proceedings) to restrain its directors, officers, and employees, professional advisers, consultants and Group members to which the Confidential Information has been disclosed, from prohibited and unauthorized disclosure of use of the Confidential Information. 
3. Intellectual Property Rights

3.1 Save for the limited licence to use the Confidential Information set out in this agreement, nothing in this agreement shall be construed as granting to or conferring upon the Receiving Party any right, title or interest in or to the Confidential Information or to give any licence to use, sell, copy or further develop such Confidential Information. The Receiving Party agrees that all documents and other materials containing the Confidential Information or portions thereof and copies of the same (whether or not produced by the Receiving Party relating to the Confidential Information) shall at all times be and remain the property of NRG.

4. No Warranty

4.1 The parties agree that the provision of Confidential Information under this agreement does not of itself constitute any representation or warranty, express or implied, as to the accuracy and completeness of that information or that NRG owns intellectual property rights in it and they each acknowledge that they are making their own evaluation of such information for this purpose.

5. Termination

5.1 This agreement shall be effective as of the date written above.
5.2 The obligations in this agreement shall continue to apply to the parties after termination of this agreement. 

6. Indemnity

6.1 For each breach of clause 2 of this agreement, the Receiving Party will forfeit immediately, without prior notice or any judicial intervention being required, a penalty of [fifty thousand Euros (€50,000)] increased with one thousand Euros (€1,000) for every day that the breach lasts.
6.2 Payment of the penalty referred to in clause 6.1 shall be without prejudice to:

a)
NRG’s right to claim actual damages it has suffered through such breach, provided that such claim will be decreased with any amount the Receiving Party has paid or is obliged to pay pursuant to clause 6.1 of this agreement; and

b)
any injunctive relief through summary proceedings to which NRG may be entitled.

6.3 No delay or failure of NRG to exercise any right or remedy available to it pursuant to this agreement shall operate as a waiver of such right or remedy.

7. Miscellaneous

7.1 The rights and obligations of the parties under this agreement may not be assigned or otherwise transferred without obtaining the prior written consent of the other party, such consent not to be unreasonably withheld.

7.2 This agreement contains the entire agreement between the parties as to the subject matter hereof and supersedes any previous or contemporaneous undertakings, commitments or agreements, either oral or written, as to its subject matter (other than fraudulent misrepresentations). It may be modified only by agreement in writing executed by both parties.

8. Governing law / jurisdiction

8.1 The parties agree that this agreement shall be governed and construed in accordance with the laws of the Netherlands.

8.2 Any suit, action or proceedings which may arise out of or in connection with this agreement and any agreements that are entered into subsequently by the parties, shall be fully and finally settled by the competent courts in Amsterdam, the Netherlands. 
This agreement has been entered into on the date first written above,
	For and on behalf of: 

Nuclear Research and Consultancy 
Group V.O.F.
__________________________

Signed by: H. Buurlage
COO Nuclear  

	For and on behalf of:

[___________________]
__________________________

Signed by:
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